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FINAL REPORT IN THE MATTER OF TRANSACTIONS 
IN THE SECURITIES OF THE CITY OF NEW YORK* 


1. SUMMARY 


With the issuance of this release, the Commission 
announces the termination of its investigation in In 
the Matter of Transactions in Securities of the City of 
New York and calls for legislation to deal with 
problems, of national concern, which exist in the 
municipal securities markets. 


ll. THE COMMISSION’S INVESTIGATION 
A. BACKGROUND 


During the period from October 1974 through March 
1975, New York City’s increasing fiscal problems 
forced it to issue approximately $4 billion of 
short-term debt securities. The City’s excessive use of 
short-term borrowing eventually caused the market for 
its securities to Become saturated. After March 1975 
the public capital markets closed to the City and by 
November 1975 it was unable to meet its maturing 
obligations as they became due. At that time New 
York State passed legislation which attempted to 
impose a moratorium on the City’s short-term debt 
obligations. Subsequently, the moratorium legislation 
was invalidated by court decision and the City 
redeemed its short-term debt securities through a 
financing arrangement between the City and New York 





*Commissioner Karmel did not participate in the 
consideration of this matter. 
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State’s newly-created Municipal Assistance Corpora- 
tion (“MAC”). In the interim, however, these securities 
traded at substantial discounts from their principal 
amounts and losses were incurred by public investors 
who sold their securities. 


Because of New York City’s major position in the 
municipal securities markets, its financial crisis 
posed a grave threat to those markets. The informa- 
tion concerning the crisis, its causes and implications 
was fragmentary and incomplete. The lack of any 
organized regulatory mechanism in this area 
prevented the assembling of the necessary informa- 
tion in an organized fashion. Members of Congress 
and others interested in the health of the municipal 
securities markets called for a comprehensive inquiry 
into New York City’s financial crisis. The Commis- 
sion, although its primary responsibilities are not in 
the area of municipal securities disclosure, neverthe- 
less undertook the comprehensive investigation that 
was required. 


The Commission took the unusual step of publicly 
announcing commencement of the investigation in 
order to make its objective clear.! The purpose of the 
Commission’s investigation into the activities and 
practices of those who engaged in the offer and sale 
of New York City securities was to determine whether 
violations of the federal securities laws had occurred, 
and to determine whether to publish a report of the 
investigation, prescribe needed regulations and/or to 
recommend legislation. 


To achieve the ends of its investigation as promptly as 
possible, the Commission expended substantial 
amounts of its staff resources. The investigation was 
one of the largest and most complex in the Commis- 
sion’s history, involving the collection of more than 
250,000 documents and the taking of over 12,000 
pages of sworn testimony. 


B. THE STAFF REPORT 


Following the staff’s investigation, a comprehensive 
staff report describing the conduct of those persons 
participating in the events leading to the City’s crisis 
was released.2 The Staff Report was primarily factual 
in nature and focused on events in the City’s fiscal 
crisis which occurred during the period from October 
1974 to April 1975. 





1Commission Press Release, January 8, 1976. 


2Securities and Exchange Commission, “Securities 
and Exchange Commission Staff Report on Trans- 
actions in Securities of the City of New York,” 
(Washington: U.S. Government Printing Office, 
August 1977) [“Staff Report”]. 





The Staff Report concluded that the City had 
employed budgetary, accounting and financing prac- 
tices which distorted its true financial condition and 
that investors in its securities did not receive the 
protections of the federal securities laws. The Staff 
Report also concluded that, in varying degrees, the 
participants in the underwriting process, including the 
principal underwriters, bond counsel and the rating 
agencies, failed to meet their responsibilities to the 
investing public. 


Through the issuance of the Staff Report, a major 
purpose underlying the Commission’s investigation 
was fulfilled. Making public a comprehensive report of 
the facts developed by the Commission’s investiga- 
tion brought to light the facts regarding the New York 
City situation and helped to focus attention on the 
need for further action directed toward investor 
protection in the municipal securities area. 


C. SUBSEQUENT DEVELOPMENTS 


Following the release of the Staff Report, the staff 
proceeded to determine what corrective measures had 
been taken to ameliorate the problems uncovered in 
the staff investigation. Meetings were held with repre- 
sentatives of the City, and each of the underwriters, 
rating agencies and bond counsel mentioned in the 
Staff Report. Thereafter, the participants in the 
meetings submitted further comments. The appendix 


hereto is a supplemental staff report containing a 
summary of significant actions by the City, the under- 
writers, the rating agencies and bond counsel taken 
since the issuance of the Staff Report; as well as 
steps taken at the federal and state levels to improve 
the City’s fiscal condition. 


The federal government initiated seasonal loans to the 
City and the Emergency Financial Control Board was 
formed by New York State to oversee the City’s efforts 
to respond to the fiscal crisis and implement fiscal 
reforms. In 1978, the oversight duties of the Control 
Board were extended on a long-term basis. In August 
1978, the New York City Loan Guarantee Act of 1978 
was enacted. That Act authorizes the Secretary of the 
Treasury to guarantee City indebtedness, provided 
the City complies with certain fiscal and financial 
requirements. 


The City has made efforts to install improved 
accounting and fiscal controls and restraints. As 
indicated in the appendix, however, further improve- 
ments are necessary. Moreover, the effectiveness of 
any system of controls and restraints is dependent 
upon the dedication and will of those whose responsi- 
bility it is to implement and maintain that system. It 
should also be noted that steps taken to date or taken 
in the future to improve the City’s accounting 
practices and disclosure standards cannot directly 


increase its income, reduce its debts and expenses or 
change its underlying economic condition. 


D. TERMINATION 


After thorough consideration of various alternatives 
which might be taken, including the possibility of 
enforcement actions, the staff recommended and the 
Commission has concluded that the public interest 
will best be served by Commission efforts in support 
of legislative solutions to the complex problems 
existing in the municipal securities field. The Com- 
mission has brought, and will continue to bring, 
enforcement action against those who violate the 
federal securities laws in connection with municipal 
securities. In the present circumstances, however, the 
Commission believes that enforcement proceedings 
should not be instituted. 


The Commission’s decision was based on a number of 
factors. Among the factors considered were the 
issuance of the comprehensive Staff Report; the 
change in the City’s administration since the issuance 
of the Staff Report; various remedial actions taken by 
those who were mentioned in the Staff Report, most 
particularly by the City itself; Congressional and State 
actions with respect to New York City’s financial diffi- 
culties, including the federal legislation enacted in 
August 1978 which imposes certain financial controls 
over the City and requires, among other things, that 
the City’s financial statements be audited; and finally, 
the Commission’s determination that enforcement 
action, which could well be protracted, would have 
limited additional remedial value and would require 
the commitment of substantial additional resources 
which, in light of the above, can be otherwise utilized 
more efficiently in discharging the Commission’s 
responsibilities. Accordingly, with this report, the 
Commission has determined to conclude its investi- 
gation into /n the Matter of Transactions in the Securi- 
ties of the City of New York. 


lll. THE NEED FOR LEGISLATION 


New York City’s experience exemplified the problems 
which may be encountered when a financially troubled 
municipality offers and sells its securities to the 
public. Due to the scope and severity of the City’s 
problems, the Commission, its staff and all those 
interested in the municipal securities area obtained 
new and significant insights. The remedial actions 
taken by those mentioned in the Staff Report are 
instructive lessons for those currently engaged in 
municipal finance concerning improvements which 
serve both their own interests and those of the 
investing public. 


The municipal securities markets were once almost 
the exclusive province of institutional investors 
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located in or near the issuing municipality. Today, 
these markets are nationwide in scope and rival the 
corporate securities markets in both number of issues 
and their dollar value. The markets now include many 
middie income public investors attracted by the tax 
advantages provided by federal tax laws to holders of 
municipal securities.” As a result, securities issued 
by municipalities throughout the United States 
increasingly are competing with each other and with 
other types of investments for the available supply of 
investor dollars. 


No regulatory system comparable to the system 
established for corporate securities by the federal 
securities laws exists with respect to municipal 
securities. Municipal securities are subject to the 
anti-fraud provisions of the federal securities laws, 
but are specifically exempted from their registration 
and reporting provisions. No independent checks are 
required in the municipal securities area that would 
reasonably assure that what is publicly disclosed by 
municipalities is reliable and accurate. There is no 
requirement that financial statements prepared for 
investors be audited, or that the audit be conducted 
by independent accountants. There appears to be no 
clear understanding that the underwriter should make 
a reasonable investigation to assure the accuracy of 
the information disclosed. There also is no clear 
separation or statement of the functions of issuers’ 
and underwriters’ counsel. 


Municipalities must have access to the public capital 
markets to raise the substantial amounts of money 
they need. Such access can only exist in an 
environment of investor confidence. Unlike the 
markets for securities of other types of issuers, 
however, the municipal securities markets have only 
limited investor protection mechanisms, and these 
mechanisms exist largely as a result of voluntary 
practices. 


In the Commission’s view, the conduct described in 
the Staff Report vividly illustrates the problems which 
can develop in the absence of an adequate system of 





SThis trend is evidenced by the proliferation of 
publicly-owned investment companies which invest in 
municipal bonds. Statistics for the period indicate 
that approximately $10 billion worth of “unit-trust” 
funds were sold to the public from 1961 through 1977. 
The Tax Reform Act of 1976 allowed tax exempt status 
to be passed through to shareholders in “open-end” 
municipal bond funds as well. In the years 1976 and 
1977, shares in thirty-three such funds were offered to 
the public and the total net assets of these funds 
reached $2.3 billion. Wiesenberger Investment 
Company Services 41-41 (38th ed. 1978). 
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regulation. The distortion of the City’s true financial 
position, the inadequacies of the disclosures provided 
to the investing public and the failure to market par- 
ticipants to provide adequate protections to investors 
are abuses symptomatic of the inadequacies of the 
existing statutory framework—a framework that leaves 
municipal securities disclosure largely unregulated. 
Thus, while the problems associated with New York’s 
financial crisis may be indicative of individual wrong- 
doing, in a broader sense they demonstrate the 
compelling need for a statutory framework which 
would provide the basis for a clearer understanding by 
issuers and other participants in the municipal 
securities markets of their responsibilities and which 
would seek to assure that public disclosures by 
municipalities are reliable and accurate. The lack of 
such a system, and the concomitant implications for 
the maintenance of investor confidence, are matters 
of national concern. 


IV. EXISTING AND RECENTLY PROPOSED SYS- 
TEMS OF REGULATION 


Notwithstanding its call for a legislative program, the 
Commission believes that it is important to note that 
a number of efforts have been made to remedy abuses 
in the municipal securities markets and increase 
investor protection. Legislation was enacted, which 
the Commission strongly supported, to establish a 
system of regulation for certain municipal securities 
professionals. Certain states have proposed or 
adopted requirements with respect to disclosure by 
municipal issuers and certain issuers voluntarily have 
followed guidelines established by the Municipal 
Finance Officers Association. In addition, there have 
been a number of legislative proposals with respect to 
municipal securities disclosure. 


A. THE MUNICIPAL SECURITIES RULEMAKING 
BOARD 


Prior to the adoption of the Securities Acts Amend- 
ments of 1975 (the "1975 Amendments”)4, the market 
activities of municipal securities firms and dealers 
were substantially unregulated. In the early 1970’s the 
Commission initiated several actions against munici- 
pal securities professionals based on fraudulent 
trading and selling practices.» In response to the 





4securities Acts Amendments of 1975, Pub. L. No. 
94-29, 89 Stat. 97 (codified in scattered subsections of 
15 U.S.C. 77-80). 


SThe Commission has on numerous occasions 
brought actions against various participants in 
municipal securities offerings under the anti-fraud 
provisions of the federal securities laws. See, e.g., 





abuses found in this area, Congress, with the support 
of industry representatives and the Commission, 
enacted a system of regulation and registration for 
dealers engaged in underwriting and trading municipal 
securities. 


The 1975 Amendments also created the Municipal 
Securities Rulemaking Board (the “MSRB”), with 
primary responsibility for developing rules governing 
professional qualifications, recordkeeping, quotations 
and advertising. To date, the MSRB has adopted sixty 
rules.2 These include various “fair practice” rules 
dealing with suitability, fair pricing and commissions, 
and the supervision of employees.” These rules also 
require that, at the time a confirmation is sent, a 
broker or dealer furnish the investor with a copy of 
any official statement prepared by the issuer and 
disclose certain pricing and fee information. The 
creation of a regulatory system for certain municipal 
securities professionals was an important step in 
addressing problems which had developed in the 
municipal securities market. Nevertheless, that 
system was not designed to impose any requirements 
on issuers or directly to eer disclosure concern- 
ing municipal securities. 





Securities and Exchange Commission v. The Senex 
Corporation, 399 F. Supp. 497 (E.D. Ky. 1975); 
Securities and Exchange Commission v. R.J. Allen & 
Associates, Inc., 386 F. Supp. 866 (S.D. Fla. 1974); 
Securities and Exchange Commission v. Chas. A. 
Morris & Associates, Inc., 386 F. Supp. 1327 (W.D. 
Tenn. 1973); In the Matter of Jo M. Ferguson, 
Securities Act Release No. 5523 (August 21, 1974); 
and /n the Matters of Walston & Co. Inc. and Harring- 
ton, 43 SEC 508 (1967). 


6The 1975 Amendments expressly preserved the Com- 
mission’s rulemaking authority. “Nothing in this para- 
graph shall be construed to impair or limit the power 
of this Commission under any provision of this title.” 
Section 15B(d)(2) of the Securities Exchange Act of 
1934, 15 U.S.C. §§78a-78kk (1976). 


7Securities Exchange Act Release No. 15247, 43 Fed. 
Reg. 50525 (October 19, 1978); Securities Exchange 
Act Release No. 15248 (October 19, 1978), 43 Fed. 
Reg. 50526 (October 30, 1978). 


8The disclosure standards which can be promulgated 
by the MSRB are necessarily limited, since Section 
15B(d)(2) of the Securities Exchange Act prohibits the 


MSRB from requiring issuers, either directly or 
indirectly, to furnish investors or the MSRB with any 
“report, document, or information” not generally 
available. The legislative history of the 1975 Amend- 
ments indicates that the amendments “were designed 
to make it clear that [they] will not be a means of 


B. MUNICIPAL FINANCE OFFICERS ASSOCIATION 
GUIDELINES 


In December 1976, the Municipal Finance Officers 
Association (the “MFOA”) approved a set of guide- 
lines designed to “provide greater protection to 
investors through increased disclosure and through 
standardization of disclosure practices.”” In munici- 
pal securities offerings, the MFOA’s guidelines 
provide for, among other things, a detailed descrip- 
tion of the issuer’s operations and debt structure and 
an evaluation of the legality of the issuance of the 
offered securities. The guidelines also suggest that an 
issuer's financial statements be prepared and pre- 
sented in accordance with generally accepted 
accounting principles pursuant to the standards set 
forth in Government Accounting, Auditing and Finan- 
cial Reporting (“GAAFR”).10 The guidelines are not 
mandatory; however, compliance with the guidelines 
would improve disclosure practices in the municipal 
financing area.11 


Sufficient data is not yet available to determine 
whether the guidelines have had meaningful impact 
on the quality of disclosure available in the municipal 
marketplace. A 1976 study by a major accounting firm 
noted a “substantial lack’ of conformity with 
generally accepted accounting principles applicable to 
governmental bodies and concluded that “this points 
up to the hopelessness of voluntary compliance.”! 





subiecting states, cities, counties or villages to any 
unnecessary disclosure requirements which could be 
promulgated by the [MSRB].” 121 Cong. Rec. 10727, 
94th Cong., 1st Sess. (1975) (Remarks of Senator 
Tower). 


9MFOA, Disclosure Guidelines for Offerings of 
Securities by State and Local Governments (1976). 
See also MFOA, Guidelines for Use by State and 
Local Governments in the Preparation of Yearly 
Information Statements and Other Current Information 
(1978); and MFOA, Procedural Statements in Connec- 
tion With Disclosure Guidelines (1978). 


10National Committee [now Council] on Government 
Accounting (1968). 


11 See generally, Peterson, Searching for Standards: 
Disclosure in the Municipal Securities Market, 1976 
Duke L. J. 1177. 


12Coopers & Lybrand, Financial Disclosure Practices 
of American Cities: A Public Report (1976). It has 
been estimated that approximately 50% of state 
accounting systems are prepared on a basis which is 
inconsistent with generally accepted accounting 
principles. Anthony, Fiscal Accounting in Non/Busi- 
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C. STATE REGULATORY EFFORTS 


Only a few states require that prospective purchasers 
be furnished with the type of information essential to 
an informed investment decision. General obligation 
offerings by Oregon municipalities must be accom- 
panied by a disclosure statement which conforms 
with the MFOA guidelines.13 North Carolina has 
adopted one of the most comprehensive regulatory 
frameworks. '4 All municipal and public authority debt 
is issued by the State Treasurer's Office. Municipal 
official statements must include financial data which 
is independently audited and prepared in accordance 
with uniform principles. Disclosure standards similar 
to the MFOA guidelines are also required. 


In the past few years several regulatory programs have 
been proposed by various other states. While certain 
of these programs are directed at needed reforms, 
there does not appear to be any nationwide movement 
among the states to adopt a strong uniform regulatory 
system. Even in those states where there have been 
tentative responses to the problems in the municipal 
securities financing area, difficulties have been 
encountered. The recent experience of Massachusetts 
is instructive in this regard. In early 1977, the Massa- 
chusetts State Legislature passed a bill which would 
have subjected municipal and public authority issuers 
to the registration and reporting provisions of the 
state securities law. The Massachusetts State 
Securities Commmission would have been empowered 
to adopt specific disclosure requirements. The bill 
was criticized widely by the municipal securities 
industry and was recalled and defeated prior to its 
approval by the Governor. A more limited measure 
was subsequently adopted. 


The New York State Legislature has also failed to 
adopt any meaningful disclosure legislation to date. 
As part of his legislative program, in each of the last 
three years the Governor has proposed a bill which 
would require local government units to prepare and 
file offering circulars in connection with public 
offerings of bonds and notes. The circulars would 
contain information prescribed by disclosure regula- 
tions adopted by the State Comptroller. A version of 





Continued from preceding page 


ness Organizations (1978). Few issuers have taken 
advantage of a long-standing MFOA policy of issuing 
so-called Certificates of Conformance to municipali- 
ties which comply with GAAFR. /d. at 37. 


130r. Rev. Stat. ch. 59, §135 (1967); Or. Rev. Stat. ch. 
287, §018 (1977). 


14N.C. Gen. Stat., ch. 159, §3, 45, 51 (1971). 
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the bill was passed by the State Assembly in 1978. In 
the State Senate, however, it was referred to the Rules 
Committee, and no further action was taken on the 
bill during the legislative session. A committee of the 
Association of the Bar of the City of New York has 
proposed a similar measure which requires the filing 
of both an offering circular and annual reports 
containing information specified by the State Comp- 
troller.15 The proposal would direct the Comptroller to 
consider the MFOA guidelines in developing appro- 
priate regulations. Issuers would be obligated to 
present financial statements which are prepared in 
accordance with generally accepted accounting 
principles or disclose the nature of any deviation from 
those principles. 


Other than a few efforts, exemplified by Oregon and 
North Carolina, state municipal finance regulation has 
traditionally not emphasized disclosure. Most state 
statutes impose debt limitations and advertising 
requirements, and in some instances agencies have 
ben established to review the fiscal capability of 
issuers and assure conformance with certain account- 
ing standards. But the various regulatory patterns lack 
uniformity, and their jurisdictional reach has been 
limited to in-state localities and public authorities. 
Enforcement efforts have suffered accordingly. 
Further, states have not adopted qualification or 
registration requirements for municipal underwriters 
and dealers. 


D. RECENT FEDERAL EFFORTS 


Although the concept has had substantial support, '6 
there are no comprehensive federal registration and 
reporting requirements for municipalities going to 
market. The Federal Revenue Sharing Act,!7 however, 
requires an independent audit every three years of the 
financial statements of those municipalities subject to 
that act. The audit is to be performed in accordance 
with generally accepted auditing standards although 
financial statements need not be prepared in accord- 
ance with generally accepted accounting principles. 
Regulations promulgated by the Department of the 
Treasury permit the audit to be conducted by state 
employees. ! 





15The Association of the Bar of the City of New York, 
“Proposals to Strengthen Local Finance Laws in New 
York State” (November 1978). 


16See, e.g., Coopers & Lybrand, supra note 12. 
1731 U.S.C. §1221 et seq. (Supp. 1976). 
1834 CFR §51.101 (1977). 





Several federal legislative proposals have been 
suggested which take various approaches to the 
resolution of the problems highlighted by the Staff 
Report. Three proposals introduced in the 95th 
Congress would significantly alter the federal 
statutory scheme affecting municipal securities: S. 
2339, the “Municipal Securities Full Disclosure Act of 
1977” (the “MSFDA”);19 and, S. 3323 and H.R. 14090, 
which would amend certain provisions of the federal 
securities laws dealing with industrial development 
bonds.20 


1. The Municipal Securities Full Disclosure Act 


The results of the New York City investigation high- 
lighted the need for active consideration of the 
proposals outlined in the MSFDA. The MSFDA was 
introduced by Senators Williams, Proxmire and Javits 
in the fall of 1977 to provide a system of disclosure 
and periodic reporting with respect to municipal 
securities. The MSFDA is a revised and expanded 
version of the previously-proposed ‘‘Municipal 
Securities Full Disclosure Act of 1976,”“' which the 
Commission endorsed at hearings held before the 
Senate Subcommittee on Securities.22 


Proposed Section 13A of the MSFDA would require 
issuers that have more than $50 million principal 
amount in municipal securities outstanding to prepare 
an annual report as well as reports of events of 
default. Further, under proposed Section 13A(c), all 
issuers, regardless of the size of the offering, would 
be required to prepare an offering document to be 
used in the public sale of securities. The bill would 
grant the Commission authority to promulgate dis- 
closure rules within the parameters of disclosure 
schedules modeled on the MFOA guidelines and to 
adopt differential requirements for various sizes and 
types of issuers and offerings. The Commission 
would also have broad authority to specify the form 





1995¢th Cong., 1st Sess., 123 Cong. Rec. 19272 
(December 1, 1977). 


2095th Cong., 2nd Sess., 124 Cong. Rec. S. 11193 
(July 20, 1978) and H. 9861 (September 14, 1978). 


215, 2969, 122 Cong. Rec. 3319, 94th Cong., 2d Sess. 
(February 17, 1976). The corresponding bill in the 
House was H.R. 15205, 122 Cong. Rec. E 4562, 94th 
Cong., 2d Sess. (August 23, 1976). 


22Hearings on S. 2969 and S. 2574 before the Sub- 
committee on Securities of the Senate Committee on 
Banking, Housing and Urban Affairs, 94th Cong., 2d 
Sess. 18 (1976) (Statement of Roderick M. Hills, 
Chairman, Securities and Exchange Commission). 


and manner in which financial statements required by 
the MSFDA are to be prepared and audited. 


In contrast to corporate issuers, municipal issuers 
would not be required to file their reports with the 
Commission. These documents would not be 
reviewed or declared effective by the Commission or 
its staff. However, annual reports would be required 
to be made available to requesting security holders at 
the issuer’s expense and to others at their own 
expense, and the offering document to be used for 
sales of securities would have to be furnished to 
municipal securities brokers and dealers and banks 
acting as agents for distribution to prospective pur- 
chasers. 


Issuers would be exempt from the reporting pro- 
visions of the MSFDA if the state in which the issuer 
is organized adopts substantially similar laws or 
regulations. Issuers would also have the benefit of the 
existing exemptions of the Securities Act, such as the 
intrastate offering exemption. 


The liability provisions of the MSFDA are modeled, in 
part, on Sections 11 and 12 of the Securities Act as 
well as Section 18 of the Securities Exchange Act. 
Proposed Section 13A(h) provides for an express 
cause of action against “any person” who offers or 
sells a municipal security in violation of the require- 
ment that an offering document to be used for sales 
of securities be prepared. Subsection (h)(2) imposes 
liability on anyone offering or selling a municipal 
security by means of a misleading oral or written 
communcation.23 A private remedy for materially 
misleading statements in annual reports and default 
notices is provided in proposed Section 13A(j). Pro- 
posed Section 13A(g) would provide civil liability for 
municipal securities issuers and underwriters for 
materially misleading statements in distribution 
documents and for professional experts with respect 
to misleading portions of the documents which they 
prepared or certified. 


Various defenses are available to the offering 
participants. In contrast to the absolute liability 
imposed on corporate issuers by Section 11 of the 
Securities Act, a municipal issuer could avoid liability 
by proving that it “had, after reasonable investigation, 
reasonable grounds to believe and did believe” that 





23The proposed remedy is limited, however, since it 
would require purchasers to be in privity with the 
issuer or underwriter. 


24Proposed Section 13A(g) affords a remedy only for 
investors who purchased the security in the primary 
offering. 
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the portions of the report which were ae by 
professional experts were accurate.2° A similar 
defense exists for experts and for underwriters in the 
context of a negotiated offering. The defense afforded 
underwriters in a competitive bid offering is even 
broader.2© In that instance, the underwriter need only 
demonstrate that he “had no reasonable ground to 
believe and did not believe... that the statements 
therein were untrue.” An additional defense under 
proposed Section 13A(g) afforded offering partici- 
pants is the necessity for a plaintiff to show that the 
security was purchased in reliance upon the material 
misstatement or omission in the distribution docu- 
ment. 


Proposed Section 13A(i) of the MSFDA would 
preclude any private action against issuers, under- 
writers, or professional experts for misleading distri- 
bution documents, except as authorized in the 
MSFDA. The effect of proposed Section 13A(i) is to 
supplant currently existing implied private rights of 
action under the anti-fraud provisions of the 
Securities Act and the Securities Exchange Act. 
Defrauded purchasers in the primary offering would be 
limited to the remedies in proposed Sections 13A(g) 
and (h), which impose stricter procedural and sub- 
stantive burdens than would apply, for example, in an 
action under Commission Rule 10b-5. 


2. The Proposed Industrial Development Bond Legi- 
slation 


In May 1978, the Commission proposed a bill to deal 
with industrial development bonds (the “IDB Bill’). In 
most instances, industrial development bonds 
(“IDB’s’’) are payable solely from the revenues 
received by a governmental entity under the terms of a 
contractual agreement, typically a lease, with a private 
enterprise. The bonds are not backed by the general 
credit and taxing power of the governmental issuer. 
As such, IDB’s are virtually indistinguishable in 





25with respect to portions of the report prepared by 
an expert, issuers and underwriters could avoid 
liability by proving that they “had no reasonable 
grounds to believe and did not believe” that material 
misstatements or omissions were made. 


26approximately 75 percent of the outstanding 
municipal offerings and 60 percent of the issues 
which went to market from the beginning of 1975 


through August 1977 were sold pursuant to a 
competitive bid. Sorenson, Negotiated vs. Competi- 
tive Issues, The Weekly Bond Buyer, October 5, 1977, 
Col. 1 (Supplement No. 1). 


2717 CFR 240.10b-5 (1977). 
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economic and legal substance from corporate debt 
securities. Nevertheless, most IDB’s have been 
expressly exempt from the registration and reporting 
provisions of the federal securities laws. 


There is increasing evidence of defaults and abusive 
practices in connection with IDB offerings. Further, a 
number of Commission enforcement actions have 
been brought in which the Commission has alleged 
that, for example, the use of proceeds and the finan- 
cial condition of the corporate lessee have been mis- 
represented.<% In some cases, the issuing authorities 
are controlled by the corporate lessee and exercise no 
independent supervision or investigation responsi- 
bility.30 Neither state laws nor the 1975 Amendments 
(which created a regulatory structure for certain 
municipal securities professionals) have served as a 
sufficient safeguard. 


Thus, as noted above, the Commission proposed the 
IDB Bill, which would eliminate most of the registra- 
tion and reporting exemptions of the Securities Act 
and the Securities Exchange Act which are currently 
applicable to IDB’s.31 The IDB Bill would, however, 





28in 1968, the Commission adopted rules classifying 
the contractual obligation of a private enterprise in 
certain IDB arrangements as a “separate security” 
which did not come within the municipal securities 
exemptions of the various securities acts. In 1970, 
Congress reinstated the registration exemption for 
industrial revenue bonds which qualified, under 
§103(b)(4) and (b)(6) of the Internal Revenue Code of 
1954, for tax-exempt status. See, §3(a)(2) of the 
Securities Act of 1933, 15 U.S.C. §77c(a)(2) (1970). 


29See, e.g., Securities and Exchange Commission v. 
Donald F. Roberts, Civ. No. 78-0809 (W.D. Mo., filed 
October 16, 1978); Securities and Exchange Commis- 
sion v. Western States Plastic, Inc., Civ. No. 77-0408 
(W.D. Okla., filed April 10, 1977); Securities and 
Exchange Commission v. Adventure Line Manufactur- 
ing Co. Ltd., Civ. No. 77-1013 (D. Kan., filed Janaury 
18, 1977); Securities and Exchange Commission v. 
Astro Products of Kansas, Inc., Civ. No. 76-359 (D. 
Kan., filed October 26, 1976); Securities and 
Exchange Commission v. The Senex Corporation, 399 
F. Supp. 497 (E.D. Ky. 1975); Securities and Exchange 
Commission v. R.J. Allen & Associates, Inc., 386 F. 
Supp. 866 (S.D. Fla. 1974); and Bache, Halsey, Stuart, 
Inc., Securities Exchange Act Release No. 12847 
(October 1, 1976). 


30See, e.g., Securities and Exchange Commission v. 
Donald F. Robert; Civ. No. 78-0809 (W.D. Mo., filed 
October 16, 1978). 


31The IDB Bill was introduced in the 95th Congress by 
Senator Harrison Williams and Congressman Harley 





preserve the existing exemptions in the federal securi- 
ties laws for IDB’s issued for essentially governmental 
projects. These issues are defined as those in which: 


“(1) the obligation is payable from the 
general revenues of a governmental 
unit . . . having other resources which may 
be used for payment of the obligation, or 
(2) the obligation relates to a public project 
or facility owned and operated by, or on 
behalf of and under the control of the 
governmental unit . . . or (3) the obligation 
relates to a facility which . . . is part of a 
public project which . . . is owned by and 


under the general control of a governmental 
unit... . "92 


Under the amendments to the Securities Exchange 
Act proposed by the IDB Bill, issuers of IDB’s would 
be required to comply with the reporting provisions of 
Section 15(d) of that Act for the years in which a 
Securities Act registration statement is filed and 
thereafter until the number of bondholders falis below 
three hundred.33 In addition, the Securities Exchange 
Act would be amended to grant the Commission 
authority to suspend trading in IDB’s. Finally, the 
exemption of IDB’s from the Trust Indenture Act of 
193954 would be removed. 


V. CONCLUSION 


Recent voluntary efforts by certain issuers and under- 
writers to provide increased disclosure to investors 
have been significant, and a number of municipalities 
now provide investors with an official disclosure 
statement. To the extent that issuers comply with the 
MFOA guidelines, substantial improvements in the 
quality of municipal disclosure have been achieved. 
Unfortunately, the extent and quality of the disclo- 
sures contained in official statements vary widely; 
their length has ranged from a one-page announce- 
ment of the offering to a highly complex document of 
more than two hundred pages. In some municipali- 





Staggers. S. 3323, 95th Cong., 2d Sess., 124 Cong. 
Rec. S.11187 and 11193-94 (July 19-20, 1978); H.R. 
14090, 95th Cong., 2d Sess., 124 Cong. Rec. H.9861 
(September 14, 1978). 


32Section 2 of the IDB Bill. 


33in effect, that provision of the Securities Exchange 
Act requires, among other things, certain issuers of 
securities to file with the Commission current, 
quarterly and annual reports containing information of 
material interest to investors. 


3445 U.S.C. §§77aaa et seq. 


ties, public officials certify the accuracy of disclo- 
sures; in other municipalities this is not done. 


Even more troublesome is the fact that financial state- 
ments, when included in official statements, range 
from a collection of basically unrelated data to state- 
ments which give a clear presentation of the financial 
condition and results of operations of the munici- 
pality. As a result, it is difficult if not impossible for 
an investor to make meaningful comparisons or to 
decide the relative merits of new municipal and cor- 
porate securities offerings and outstanding issues 
already trading in the markets. 


The Commission believes that many of the voluntary 
measures adopted by issuers are salutary and 
encourages the continuation and extension of these 
measures. They have not been uniformily adopted, 
however, and experience has shown that voluntary 
measures may deteriorate in periods of stress. 


In view of the abuses that have occurred in the past, 
the magnitude and importance of the municipal 
securities markets, and the number and variety of 
issues and issuers involved, the Commission believes 
that reliance upon purely voluntary efforts at improve- 
ment is not an adequate response to the need for 
increased investor protection which has been demon- 
strated. 


in the Commission's view, the most critical deficiency 
in existing municipal securities practices is in the area 
of municipal accounting and financial reporting. The 
financial and disclosure problems experienced by a 
number of municipalities and highlighted by New York 
City’s crisis suggest that there is a critical need to 
assure greater accuracy and uniformity in municipal 
accounting and financial reporting. The Commission 
believes that legislation designed to standardize the 
methods used in the preparation of municipal 
accounts and the form and content of municipalities’ 
financial statements should be accorded the highest 
legislative priority. 


Attempting to establish a comprehensive system for 
the municipal securities markets raises a number of 
issues which require careful consideration. These 
include the relationship between the federal govern- 
ment and state and local governments, as well as the 
relationship between the public and private sectors of 
our economy. 


There are a number of approaches that could be 
utilized to establish a fair and uniform system of 
regulation for the municipal securities markets. The 
disclosure system established by the federal 
securities laws with respect to corporate securities 
would provide a useful analogy. The philosophy of 
that system is based on the tenet that, if there is full 
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and accurate disclosure, the individual investor is the 
best judge of how to invest his money. 


A satisfactory municipal securities regulatory system 
should provide key roles for private sector partici- 
pants. The issuer should prepare its financial state- 
ments in accordance with uniformly applied account- 
ing principles and should present information in an 
understandable manner. Similarly, underwriters 
should have provided to them adequate disclosure 
documents. Rating agencies should have adequate 
and accurate information on which to act and should 
insure disclosure of the reasons for their ratings to 
the investing public. Each of the parties involved in 
the underwriting process should satisfy itself that all 
legal requirements have been complied with and that 
the public is provided with accurate and understand- 
able information. 


In addition, the municipal securities financing process 
must not be subject to undue burdens or delays, 
either of which could add to the costs associated with 
municipal securities financing. The regulatory system 
adopted also must have sufficient inherent flexibility 
so that its requirements can appropriately be applied 
to the differing sizes and types of issuers and financ- 
ing packages which may exist. 


This discussion of the disclosure problems in the 
municipal securities markets has concentrated upon 
the underwriting process. Nevertheless, the Commis- 
sion is also concerned about the quantity and quality 
of information available to participants in the 
secondary trading markets. Currently, investors must 
rely on the knowledge and care taken by individual 
dealer representatives, the municipal annual reports 
(if available), ratings (if current), and their own ability 
to follow municipal, fiscal, and financial develop- 
ments in the press. The disclosure system should 
provide for disclosure of material information in the 
secondary, as well as the primary, market. 


The Commission stands ready to make its knowledge 
and experience available to the Congress to achieve 
an appropriate legislative solution to the deficiencies 
in the issuance and marketing of municipal securities, 
of which the New York City matter was a unique but 
instructive example. 


APPENDIX: 
SUPPLEMENTAL STAFF REPORT 


1. INTRODUCTION 


This Supplemental Staff Report details certain signifi- 
cant actions which have taken place since the 
issuance of the Staff Report. It is divided into two 
parts and discusses first, actions taken by the City 
and the underwriters, counsel and rating agencies 
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mentioned in the Staff Report; and second, New York 
State and Federal legislative responses to the City’s 
fiscal crisis. 


ll. CERTAIN ACTIONS TAKEN BY THOSE DIS- 
CUSSED IN THE STAFF REPORT 


A. THE CITY 
1. Accounting Practices 


The investigation of the City’s accounting practices 
illustrated the basic premise that an adequate system 
of internal accounting controls is necessary to provide 
integrity to published financial data. The investigation 
also illustrated that proper accounting principles must 
be consistently applied in order to have reliable 
financial data. 


The Staff Report criticized the accounting practices 
employed by the City prior to June 1975 as unsound 
and not fairly presenting the City’s financial condi- 
tion. The City’s accounting deficiencies, however, 
were far more significant than a simple failure to 
adhere to accepted accounting standards. The staff 
reported that “New York City’s accounting and report- 
ing practices effectively served to obfuscate the City’s 
real revenues, costs and financial position and that 
substantial weaknesses in the City’s system of 
internal accounting control caused published financial 
information to be inherently unreliable.”' The City’s 
“use of budgetary, accounting and financing prac- 
tices . . . enabled it to borrow funds from the public 
which could not be supported by its sources of 
revenue.”2 The City issued debt securities supposedly 
supported by substantial receivables; however, 
significant amounts of these receivables were, in fact, 
uncollectible. Moreover, the information presented in 
the City’s “Notices of Sale” and “Reports of Essential 
Fact” “was essentially a product of [the City’s] 
defective system of internal accounting control.”9 In a 
1977 preliminary official statement, the City stated 
that “[b]ecause [receipts and disbursements through 
the 1975 fiscal year] are unaudited and the City’s 
records during these years were not fully reliable, the 
data are subject to substantial possible error.” 





1 Staff Report, Chapter Two at 1. 
2 Id. 


3 id. “Notices of Sale” and “Reports of Essential 
Fact” were documents used in the offer and sale of 
many of the City’s debt securities prior to June 1975. 
These documents were inadequate for making informd 
investment decisions. 


4 Preliminary Official Statement of the City, dated 
November 10, 1977 at 46. That statement was issued 





The City’s accounting practices enabled the City’s 
officials to present annual budgets which were 
speciously balanced. Revenue estimates were over- 
stated and budgeted expenditures understated due in 
part to the City’s basis of accounting which permitted 
premature recognition of revenues and deferred recog- 
nition of expenses. The increase in revenue recogni- 
tion was further accomplished “by the accrual of 
revenues ... which were unearned, uncollectible or 
nonexistent.” 


The City’s accounting practices exacerbated a pre- 
carious financial situation by their failure to reflect the 
City’s true financial condition. “The City’s accounting 
methods recorded cash due in later years as a receiv- 
able (and as revenue) in a current fiscal year, but did 
not record liabilities of the same current year until a 
later year, when the cash was actually disbursed.”6 
This accounting practice “permitted the City to distort 
its financial position by overstating its assets and 
understating its liabilities and further failed to dis- 
close a material cumulative operating deficit.”’ The 
City’s past accounting practices further failed to 
reflect its financial condition by concealing the 
magnitude of cumulative deficits. On August 29, 1975, 
MAC issued a detailed press release, which estimated 
the City’s deficit at June 30, 1975, at approximately 
$2.6 billion. In the City’s Annual Report for the fiscal 
year 1975-76, the estimated deficit as of June 30, 1975 
was revised to $5.078 billion. 


2. Revisions in Accounting Practices 
(a) Audited Financial Statements 


The City’s 1978 Annual Report? included financial 
statements for the General, Capital Projects and Debt 
Service Funds and a Statement of Long-Term Obliga- 
tions. As discussed in both the notes to financial 
statements and the accompanying auditors’ report, 
the City does not maintain complete records of its 





in connection with an attempted offering of $200 
million of notes which was cancelled. 


5 Staff Report, Introduction at 7. 
6 id., Chapter Two at 7. 


7 Id. 


8 Office of the Comptroller, City of New York, Annual 
Report of the Comptroller of the City of New York for 
the Fiscal Year 1975-1976, October 20, 1976, at 25. 


9 Office of the Comptroller, City of New York, Annual 
Reports of the Comptroller of the City of New York for 
the Fiscal Year 1978 [1978 Annual Report”], October 
31, 1978. 


general fixed assets. Accordingly, a Statement of 
General Fixed Assets was not presented. Generally 
accepted accounting principles applicable to munici- 
palities require such a statement. The financial state- 
ments of the City otherwise are represented to be in 
conformity with generally accepted accounting 
principles and were audited by a consortium of 
accounting firms led by Peat, Marwick, Mitchell & Co. 
The opinion of the independent public accountants 
was rendered subject to the effects, if any, of the 
ultimate resolution of numerous real estate tax certi- 
orari proceedings alleging inequality of assessment 
by the City. 
(b) Federal and State Aid Revenue 
Prior to June 1975, the City accrued its Federal and 
State aid revenues in a manner which did not permit a 
fair presentation of the City’s financial condition .19 
The City recognized a receivable (and, therefore, 
revenue) when the initial budget revenue estimates for 
Federal and State aid revenue were recorded on the 
Comptroller's books. The City’s accounting method 
did not provide for the establishment of an allowance 
for estimated Federal and State aid revenues which 
would not be collected. Accounting methods which 
permit fair presentation of financial condition would 
require receivables for Federal and State aid to be 
offset by an estimated allowance for ammounts which 
will not be collected. 


The City often issued revenue anticipation notes 
(“RANS”) in anticipation of the receipt of Federal and 
State aid revenues. The City’s balance of RANS out- 
standing, ostensibly supported by Federal and State 
aid receivables, increased from $420 million at June 
30, 1970 to $2.56 billion at June 30, 1975.12 Through 
its RANS the City borrowed against the budgeted 





10 Staff Report, Chapter Two at 19. Recent state and 
federal legislation requires that the City comply with 
generally accepted accounting principles by 1982. See 
Part Ill infra. 


11 National Committee (now Council) on Govern- 
mental Accounting, Governmental Accounting, Audit- 
ting and Financial Reporting (Chicago: Municipal 
Finance Officers Association 1968) [“GAAFR”] at 12. 
The allowance account should be established for the 
same reason as in commercial accounting: “to 
present an accurate picture of resources which will 
actually be realized in the course of operations and to 
prevent an overstatement of assets and equity 
accounts... .” 


12 Staff Report, Chapter Two at 22. 
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estimate of Federal and State aid, which was itself 
overstated.13 


On July 1, 1975, the New York State Comptroller's 
Office stated that “the City had included as accounts 
receivable substantial amounts that were not collect- 
ible or where the likelihood of collection was 
extremely remote.... "14 In August 1975, MAC 
attributed $778 million of a then estimated $2.6 billion 
cumulative City operating deficit to uncollectible 
Federal and State aid and other receivables. In 
October 1976, the City revised this estimate to $963 
million. 


For the fiscal year 1976, the City changed its basis for 
recognizing Federal and State aid receivables, 
claiming that “[t]he amount reported as receivable 
from the Federal and State governments represents 
the amount the City expects to receive subsequent to 
the end of the fiscal year, as reimbursement for 
expenditures made and_ services rendered.”16 In 
addition, “the City accrues revenues prior to cash 
receipts only when they are ‘known and measur- 
able’... . State and Federal revenues are recognized 


based upon a bill or claim submitted to the sponsor. 
Year-end adjustments are made for aid revenues 
earned (by ey of expenditures incurred) but not yet 


billed... . 


The City has also established a reserve for disallow- 
ances, in order that the City’s yearly financial state- 
ments reflect the loss of revenues due to such 
disallowances. The reserve as of June 30, 1978 totaled 
$369 million, including $125 million added during 
fiscal 1978.18 





13 Office of the New York State Comptroller, Report 
No. NYC-3-76 Prior Year Accounts Receivable, at 4. 


14 ig. at 3. 


15 Staff Report, Chapter Two at 19. Of the $963 
million, the City Comptroller attributed $678 million to 
a revaluation of receivables and $285 million to the 
establishment of a reserve for federal and state aid 
disallowances. 


16 Corporation Counsel of the City of New York, and 
Special Counsel to the City of New York, A Review of 
the Accounting and Budgetary Reforms Instituted by 
the City of New York, (New York: New York City, 
April 1978) [“City Submission”) at 9. 


17 id. at 50. 
18 4978 Annual Report at 3-4. 
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(c) Real Estate Taxes 


As stated in the Staff Report, the City recorded real 
estate tax revenues on an accrual basis without off- 
setting the taxes receivable with an estimated allow- 
ance for uncollectible tax revenue.'Y Furthermore, the 
City balanced its yearly expense budgets with antici- 
pated real estate tax revenue estimated at 100 percent 
of levy, without providing for uncollectible real estate 
taxes. These practices were inconsistent with accept- 
able accounting practices.29 Similar to the standards 
applicable to Federal and State aid receivables 
explained above, accounting principles which permit a 
fair presentation of financial condition require that 
when an accrual basis of accounting is used, an 
“Allowance for Uncollectible Taxes” be established to 
provide for taxes that will not be collectible.21 


The real estate tax revenue estimates did not 
represent amounts which would be available during 
the fiscal year to meet budgeted expenditures. Never- 
theless, the City sold to the public tax anticipation 
notes (“TANS”) in anticipation of receipt of the 
“accrued” real estate tax revenue. The Office of the 
State Comptroller issued an audit report in August 
1975, which estimated that over 80 percent of the total 
uncollected real estate taxes reflected in the City’s 
annual report for fiscal 1974-75 as receivable, were 
nether readily available nor collectible.22 Therefore, 
as of June 30, 1975, $380 million of City TANS out- 
standing were ostensibly supported by $502.2 million 
of uncollected real estate taxes, of which only $94 
million was estimated by the State Comptroller to be 
collectible. 


The New York State Comptroller found the City tax 
rolls were inflated and, therefore, estimated tax levies 
were overstated.24 In the 1977 fiscal year, the City 





19 Staff Report, Chapter Two at 28. 
20 ig. at 27-33. 
21 GAAFR at 12. 


22 Office of the New York State Comptroller, Audit 
Report No. NYC-26-76, Uncollected Real Estate 
Taxes, at 4. 


23 Id. Two major causes for the City’s inflated real 
estate tax receivables were: (1) properties were 
carried on the City’s tax rolls which were not subject 
to tax or for which taxes could not be collected (City- 
owned and diplomatic property); and (2) there was 
failure to provide for the increasing number of 
defaulting taxpayers and cancellations and abate- 
ments. 


24 Id. 





removed $761 million of publicly-assisted housing and 
$217 million of City-owned properties from the tax 
rolls. An Additional $213 million of properties, $160 
million owned by the Urban Development Corporation 
and $53 million owned by the City, were removed in 
fiscal year 1978. However, additional publicly-owned 
properties (mostly City-owned) with an estimated 
assessment value of $250 million remain on the 1979 
tax roll.25 


The effects of the inflated tax levies were to allow 
borrowing against inflated receivables, to erroneously 
portray a balanced budget, to understate the real 
estate tax rate, and to artificially increase the City’s 
debt limit. 


The City, having experimented with a cash basis of 
accounting for real estate tax receivables since 1976, 
introduced a modified accrual basis for the 1978 fiscal 
year. According to the City, under this accounting 
method, recognized revenue represents payments 
received against the current year levy and certain 
estimated payments to be received in the following 
year, reduced by estimated tax refunds to be made in 
the same period. The City states that real estate taxes 
are being reported on this basis to conform to 
generally accepted accounting principles.2© Further, 
the City has adopted new budgeting procedures, 
“which . . . require that the amount of the current real 
estate tax levy available for Expense Budget appropri- 
ations be reduced by a reserve for uncollected 
taxes.” 


While the staff is not in a position to assure itself of 
either the accuracy of teh City’s tax rolls or the 
adequacy of its internal controls, it believes that 
where meaningful controls are maintained and there is 
assurance of such accuracy, an accrual basis of 
revenue recognition for real estate taxes may be 
acceptable.28 With the proper monitoring of these 





25 The City-owned properties included in this 
category are acquired, in part, in in rem proceedings. 
Since they are not held for “public use,” they are not 
tax exempt; but the City cannot collect taxes from 
itself. Official Statement for the sale of $200,000,000 
General Obligation Serial Bonds dated November 17, 
1978, [the “November 1978 Offfcial Statement”] at 65. 


26 November 1978 Official Statement at 30. 
27 City Submission at 10. 


28 1978 Annual Report at 13. The National Committee 
on Governmental Accounting recommends the accrual 
basis (GAAFR at 12). The American Institute of Public 
Accountants (“AICPA”) does not make a specific 
recommendation but sets forth criteria for selecting a 


accounts and of the tax rolls, an accrual basis could 
produce accurate and reliable financial data. 


(d) Capitalization of Expenses 


The City’s Capital Budget represents a financial plan 
of expenditures for capital items and capital projects 
such as streets, parks, bridges, tunnels and schools. 
The Capital Budget is financed, in part, by the City’s 
long-term debt. The City’s Expense Budget provides a 
plan for City operations of a current nature. It is 
financed largely by recurring revenue obtained from 
State and Federal aid, the real estate tax levy, and a 
variety of other taxes. These revenues are used to 
fund the departmental operations of the City, to 
provide current services in areas such as police and 
fire protection, education, health and social services, 
and service debt. 


As indicated in the Staff Report, the City issued long- 
term debt instruments to finance expenses reflected 
in the Expense Budget. For fiscal 1975, operating 
expenses financed this way totaled $722 million. For 
the eleven-year period, 1965 through 1975, a total of 
$2.434 billion of operating expenses were financed in 
this manner.29 This financing practice is unsound. for 
various reasons: it diminishes the City’s ability to 
borrow for other purposes; it increases the original 
expense by the interest expense of the long-term 
debt; and, it allows the current presentation of a 
“balanced expense budget” when, in fact, some of the 
planned Expense Budget items will be funded through 
the Capital budget. 


The City is still financing operating expenses through 
the Capital Budget and, therefore, through long-term 
debt.20 This practice is now disclosed in current City 
reports. By New York State and federal statutes, 
however, the City is mandated to discontinue this 
financing practice by fiscal year 1982.31 This means 
that, for a period of approximately four years, certain 
items which should be financed through the Expense 
Budget will be financed through the Capital Budget. 


In the past, the City did not record these operating 
expenses in its General Fund and, therefore, excluded 
them from both the City’s current operating expenses 
in the General Fund and the City’s current operating 
expenses in the General Fund and the City’s current 
operating deficit or surplus accounts. The City 





basis in its industry audit guide; Audits of State and 
Local Governmental Units, (New York, AICPA 1974), 


29 staff Report, Chapter Two at 66-70. 


30 City Submission at 14; 1978 Annual Report at 4. 
31 See Part Ill, infra. 
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currently reports these operating expenses in the 
General Fund. 
(e) Fund Accounting 

Prior to the June 1975, the City utilized a “needlessly 
complex” fund structure.32 The City’s financial state- 
ments were based on and reflected the City’s fund 
structure and were incomprehensible when read in the 
light of traditional accounting standards, in part 
because the funds which made up the City’s fund 
structure utilized accounting methods which were 
inappropriate. 


As reflected in its most recent Annual Report, the 
City’s fund structure is now presented in a clearer 
fashion. Most significantly, the City now presents a 
“fund balance account” in its General Fund which 
shows the City’s cumulative deficit. However the City 
has not established a “General Fixed Asset Group of 
Accounts,” which would provide information about 
the City’s investment in fixed assets. Nor, at the 
present time, does the City have central recordkeeping 
for its fixed assets “whether purchased through the 
capital budget (such as a new school building) or 
through the expense budget (such as a police car).” 
The City must, however, establish a “General Fixed 
Asset Group of Accounts” by July 1, 1980.34 





32 Staff Report, Chapter Two at 70. For an overview of 
fund accounting refer to Appendix A of Chapter Two 
of the Staff Report. “Fund structure,” in the context of 
a municipal accounting system, refers to the various 
funds established to meet legal requirements and 
provide sound financial administration. A “fund” is an 
independent fiscal and accounting unit within a 
municipality's accounting system and is used to 
account for the transactions of a specific activity or 
provide accountability to demonstrate compliance 
with legal or other requirements. 


33 City submission at 15. See also 1978 Annual 
Report at 2 (auditor's opinion) and at 12, Note A. On 
January 29, 1979, the Commission was informed by 
the City that it has engaged a major accounting firm 
and a firm of systems consultants to assist in the 
development of a “centralized fixed asset system.” A 
report completed by the accounting firm on 
September 15, 1978, based on a sample of ten city 
agencies, concluded, among other things, that nine of 
those agencies do not maintain centralized records or 
ledgers for fixed assets or conduct any periodic review 
of physical inventory. Only one sampled agency could 
report the number of fixed assets on hand. 


34 This deadline to implement a General Fixed Asset 
Group of Accounts was established by MAC in 1976 
pursuant to the 1975 MAC legislation, PUblic Authori- 
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In several instances cited in the Staff Report the City 
was criticized for its failure to establish “Enterprise 
Funds” which are designed to account for activities of 
a municipality which are “. . . financed primarily by 
charges to consumers... . "35 In addition, the July 
1978 Accounting Systems Directives of the State 
Comptroller's Office included a recommendation that 
the City’s water and sewer operations be accounted 
for by an enterprise fund or funds.36 


1. Housing Enterprise Fund. In its unaudited 
“estimated financial statements” for the year ended 
June 30, 1977, the City included a separate financial 
presentation of a Housing Enterprise Fund which 
accounted for certain housing-related activities, 
principally the Mitchell-Lama and multiple-dwelling 
housing programs. 7 The audited financial statements 
contained in the City’s 1978 Annual Report, however, 
did not include a separate Housing Enterprise Fund 
financial presentation. Instead, the housing-related 
activities, which are principally financial in nature, are 
reflected in the General Debt Service Fund and State- 
ment of Long-Term Obligations. It appears that City 
believes that these operations no longer meet the 
definition of “enterprise” activities for purposes of 
financial reporting.> 


2. Water and Sewer Enterprise Fund. The City has 
one of the largest water and sewer operations in the 
country, operated by its Department of Environmental 
Protection.’’ Fiscal 1978 expenditures of the Depart- 
ment of Environmental Protection were estimated by 





ties Law, Section 3038(a) (McKinney), and is 
unaffected by the 1978 Financial Emergency Amend- 
ments, discussed at Part Ill A, infra, See, New York 
State Comptroller's Office Manual: Accounting 
System Directives for New York City (“Accounting 
System Directives”) (June 1977) at 1-14 to 1-15; 1978 
Annual Report at 12, Note A. 


35 GAAFR at 50. 
36 Accounting Systems Directives at 1-12. 
37 See, e.g., Official Statement for the sale of 


$105,995,000 General Obligation Serial Bonds dated 
August 25, 1978, at 154-56. 


38 Note B to the City’s 1978 financial statements. 
Reportedly, the City’s involvement in this area has 
been substantially reduced since fiscal year 1975 
when expenditures amounted to $261.4 million. In 
fiscal 1978, expenditures were only $21.5 million. 
(November 1978 Official Statement at 90.) 


39 November 1978 Official Statement at 78-79. 





the City to be approximately $135 million,49 some of 
which is apparently related to Department activities 
other than water and sewer operations. The City 
reported revenues for water and sewer charges of $231 
million for 1978.41 


In many municipalities, “utility” operations—such as 
water, gas or electric services—are separately 
accounted for within one or more enterprise funds. 
Representatives of the City, however, have indicated 
to the staff that the City does not believe that its 
water and sewer operations meet the definition of 
“enterprise” activities for financial reporting purposes 
since it is not the intent of the City administration to 
have water and sewer operations be self-sustaining— 
that is, to have revenues cover at least a substantial 
portion of operating expenses. It appears that the 
City’s lack of necessary fixed asset records would, at 
present, prevent the City from presenting a Water and 
Sewer Enterprise Fund in accordance with generally 
accepted accounting principles. 


The City’s failure to separately present a Water and 
Sewer Enterprise Fund is important since one of the 
peculiarities of municipal accounting practices—as 
distinguished from those practices followed by 
commercial enterprises—is the fact that depreciation 
is recorded for financial statement purposes only for 
those assets which are accounted for as part of an 
enterprise fund. No depreciation is recorded with 
respect to assets devoted to activities which are 
accounted for within the General Fund or other non- 
enterprise funds. The City accounts for its water and 
sewer operations within the General Fund. While 
precise data is not currently available, the City has 
estimated—based on related debt service costs—that 
fiscal 1978 depreciation on assets devoted to water 
and sewer operations would have been about $90 
million. 


{f) Accounting for Pension Costs 


While the Staff Report raised a number of questions 
regarding the City’s accounting for pension costs, the 
City has taken corrective action with respect to most 
of the matters criticized. 


In the Staff Report, a question was raised as to 
whether a portion of the additional unrecorded 
pension cost liability resulting from the use of out- 
dated actuarial assumptions and other errors should 
be accounted for as a “correction of an error’ and 





40 ig. at 79. 


41 1978 Annual Report, Part Il, at 28. 


treated as an adjustment of the City’s cumulative 
deficit." In a note to its 1978 financial statements, 
the City did disclose the fact that vested benefits of 
plan participants exceed the assets of the pension 
plans and the recorded City liability by approximately 
$4.3 billion.43 However, the City has taken the 
position that it need not adjust its cumulative deficit 
to reflect its failure to properly record pension costs 
during the years 1968 through 1974. 


The impact of the City’s position regarding this matter 
will be to spread the additional costs which should 
have been recorded for fiscal years 1968 through 1974 
(as well as prior years) into future accounting periods. 
Current expenses are thus increased—and will be 
increased for many years to come—by a portion of 
those costs which would otherwise have been charged 
to the City’s cumulative deficit. 


Additionally, it appears that the City is using amorti- 
zation periods for past service costs which bear no 
rational relationship to the average remaining service 
life of participants in each of the City’s pension 
plans.** The City has informed the staff that it is 
presently using a forty-year amortization period for 
past service costs but that the average remaining 
service lives of employees covered by the plan range 
from twelve to eighteen years. 


In effect, by using excessively long amortization 
periods, the City will be charging lower costs to years 
related to the active service periods of its employees 
than would otherwise be required and will continue to 
charge costs to the later years of the amortization 
period which are applicable to prior years. 
(g) Internal Accounting Control 

An effective system of internal accounting control is 
essential in order to provide reasonable assurance 
that financial records produce reliable information and 
that assets are safeguarded. The inadequacies of New 
York City’s system of internal control, as described in 
Chapter Five of the Staff Report, independent of other 
accounting problems, significantly hindered the City’s 
capability to generate financial data that was reliable 
and accurate. 


The City’s publication of audited financial statements 
for the year ended June 30, 1978 was a significant 





42 staff Report, Chapter Two, at 53-61 and Appendix 
C.$ 


43 1978 Annual Report, Notes to Financial State- 
ments, at 17, Note I. 


44 See Staff Report, Chapter Two, at 58-60. 
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accomplishment and one which is indicative of sub- 
stantial progress on the City’s part in being able to 
meet its financial disclosure obligations to security 
holders. In addition, the City has represented that 
numerous changes and reforms have been instituted 
with respect to internal accounting control and related 
matters since the issuance of the Staff Report. 


In their report on the City’s financial statements for 
the fiscal year 1978, the City’s independent public 
accountants did not report on the City’s system of 
internal controls. The staff has been informed, 
however, that the City’s independent public account- 
ants will be making a substantial number of 
comments and suggestions regarding the City’s 
system of internal accounting control as a result of 
matters which came to their attention during the 1978 
audit. 


The City has indicated that a letter from the inde- 
pendent accountants dealing with these matters will 
be forthcoming in 1979 and that the City contemplates 
making public both the letter and the City’s responses 
thereto. The City has also manifested its intent to 
attempt to produce unaudited interim financial state- 
ments as of December 31, 1978. This exercise should 
be of significant benefit to the City in evaluating its 
ability to produce reasonably accurate and complete 
financial information on an interim basis. 


However, the continued existence of any “material 
weaknesses”, if uncorrected by the City, would 
raise questions about its ability to produce reliable 
and accurate unaudited financial information.4® This 
is especially so if such weaknesses are accompanied 
by other infirmities in the City’s systems of internal 
accounting control. To the extent that publicly 
disseminated information, in the form of financial 
statements or otherwise, is subject to unusual impre- 
cisions or other risks of unreliability, the City, of 
course, has an obligation to assure that the informa- 





45 A “material weakness” is defined in the authorita- 
tive auditing literature as “a condition in which the 
auditor believes the prescribed procedures or the 
degree of compliance with them does not provide 
reasonable assurance that errors or irregularities in 
amounts that would be material in the financial state- 
ments being audited would be prevented or detected 
within a timely period by employees in the normal 
course of performing their assigned functions.” 


46 For example, the City’s November 1978 Official 
Statement, while containing audited financial state- 
ments for fiscal 1978, also contains extensive finan- 
cial data regarding plans for future years which are 
unaudited and presumably based on the City’s system 
of internal accounting controls. 
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tion is accompanied by appropriate disclosure of such 
risks. 


(h) Audit Committee 


As discussed in Part Ill below, the New York City 
Loan Guarantee Act of 197847 requires that the City 
establish an audit committee as one of the conditions 
governing eligibility for federal guarantees of City 
debt. The audit committee’s membership is to consist 
of the Mayor of the City, the City Comptroller, the 
President of the City Counsel, two individuals with 
expertise in municipal finance and one representative 
from each of two different independent public 
accounting firms that are neither engaged by the City 
or the Comptroller of the City.48 Its duties are to 
assist in the determination of the areas of inquiry, 
review the progress, and evaluate the results of the 
annual audits required by the Act to be conducted by 
independent public accountants. 


In effect, a corporate audit committee acts as a 
watchdog for the company’s shareholders. While audit 
committees are novel in the municipal field, New York 
City’s audit committee could serve a similar function 
and assist in assuring the integrity of financial 
information provided to investors and the City’s 
citizens. The audit committee can point out any areas 
in which it feels further inquiry should be made and 
monitor the quality of interim financial information. 
The effectiveness of the audit committee will depend, 
however, on a number of factors. These include the 
resources put at its disposal; its ability to consult 
with, and review the work of, the independent 
auditors; the cooperation given it by the City; and teh 
qualifications and independence of the four members 
who are not elected officials of the City.50 





47 Pub. L. No. 95-339, 92 Stat. 460 (1978). 


48 Id., §103(7)(B). The latter four individuals are to be 
chosen by the New York City Financial Control Board. 
See Part Ill, infra. The staff has been informed by the 
City that one of these individuals will be appointed 
Chairman of the audit committee. 


49 Iq. 


50 Since, by virtue of its statutorily mandated 
membership, the City’s audit committee cannot be 
deemed truly independent, it is extremely important 
that these four persons are chosen carefully. They 
should have the ability to review, outside the presence 
of the City officials if they so desire, matters such as 
scope of the audit, major accounting policy decisions 
and any qualifications to the independent auditors’ 
opinion. In this manner the audit committee and the 
City will gain necessary public credibility. 





3. Disclosure 


The Staff Report characterized the information about 
the City’s financial condition and the safety of its 
securities that was publicly available during the 
studied period as “confusing, contradictory, and frag- 
mented.”9! The staff attributed this situation largely 
to incomplete and misleading public statements and 
press releases by City officials and to the essential 
inadequacy of the City’s published financial reports. 


Since the financial crisis in 1975, when the City was 
foreclosed from the public capital markets, with the 
exception of a private placement of $345 million in 
bonds to the City’s pension funds in December 1975, 
each issue of securities by the City has been accom- 
panied by an official statement (or preliminary official 
statement). 


The Official Statement used by the City in its public 
offering in January 1979 is a document in excess of 
200 pages. it contains, among other information, 
the City’s 1978 fiscal year audited financial statements 
and unaudited financial information descriptive of teh 
City’s financial plans, operations, cash sources and 
uses and expected results of operations. It also 
includes information relating to recent financial, 
litigation and legislative developments, as well as 
economic and social factors affecting the City’s fiscal 
and financial position. 





51 Staff Report, Chapter Three at 112-13. 


52 Placements with the pension funds were made 
pursuant to the Amended and Restated Agreement of 
November 26, 1975, which did not require the City to 
furnish official statements to accompany the place- 
ments effected on December 5, 10 and 17, 1975. The 
March 26, 1976 placement of $185 million in bonds 
with the pension funds was accompanied by a draft 
official statement uncertified by the Mayor or Comp- 
troller, but which was accompanied by a letter 
explaining why certification was not then feasible. 
MAC securities offerings have also been accompanied 
by official statements, but information contained 
therein relates primarily to MAC, not the City. 


53 This document was used in connection with the 
public sale by the City of $125 million in RANS in late 
January 1979. This was the City’s first sale of 
securities to the public since its financial crisis in 
1975. Previously the City attempted in 1977 and 1978 


to return to the public capital markets. These 
offerings were withdrawn, due in part to the low rating 
assigned by the rating agency. The successful 
January 1979 offering received a higher rating. 


Although the staff has not examined the City’s official 
statements in the way that corporate disclosure docu- 
ments are frequently examined by the staff, they 
appear to afford the investing public markedly 
improved disclosure over that provided by the City’s 
documents described in the Staff Report. 4 Similarly, 
the 1978 Annual Report of the Comptroller, containing 
the audited financial statements noted above, appears 
to provide a more informative description of the City’s 
finances as of June 30, 1978, than did the earlier 
Annual Reports that were criticized by the Staff 
Report.95 


4. Summary 


The foregoing discussion highlights certain signifi- 
cant areas in which the City has made improvements. 
It is not all-inclusive. While the City has not affirma- 
tively responded to all of the problems detailed in the 
Staff Report, it has nevertheless made improvements 
in its accounting and internal control systems and in 
its public disclosure to investors and has undergone 
its first audit by independent auditors. As indicated 
above, however, there remain a number of necessary 
steps which should be taken. The steps required by 
the New York City Loan Guarantee Act of 1978 should, 
if properly implemented in a timely manner, assist the 
City in establishing an acceptable accounting system. 


B. THE UNDERWRITERS 


New York City’s principal underwriters°® (the “Under- 
writers”) were criticized by the Staff Report for their 
failure to disclose to the investing public certain 
material facts known to them concerning the City’s 





54 A survey conducted by the Council on Municipal 
Performance, however, found material departures 
from the Municipal Finance Officers Association’s 
Disclosure Guidelines for Offerings of Securities by 
State and Local Governments in the City’s preliminary 
officia! statement dated June 14, 1977. Ill Council on 
Municipal Performance, Municipal Securities Regula- 
tion: A Public Perspective, Appendix G-13, “Survey 
Results: Core Sample” (December 19, 1977). 


55 See, e.g., Staff Report, Chapter Three at 128. 


56 The City’s principal underwriters during the period 
covered by the investigation were: 

The Chase Manhattan Bank; 

First National City Bank (Now Citibank); 

Morgan Guaranty Trust Company of New York; 
Manufacturers Hanover Trust Company; 

Bankers Trust Company 

Chemical Bank; and, 

Merrill, Lynch, Pierce, Fenner & Smith, Inc. 
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financial condition and the market for the City’s 
securities. As the City’s fiscal and financial condition 
worsened, the Underwriters continued to distribute 
City securities to their customers notwithstanding the 
lack of adequate public information.® 


As the Staff Report documented, the Underwriters and 
syndicate members unduly relied upon ratings of 
Moody’s Investors Service, Inc. (“Moody’s”)°8 which, 
in turn, were founded upon inadequate investiga- 
tion.59 


The Staff Report concluded that during the October 
1974 through April 1975 period the Underwriters 
marketed $4 billion in New York City notes as safe 
and secure investments despite their knowledge of the 
City’s financial crisis and its related problems. The 
Underwriters became increasingly aware that the City 
would soon be unable to continue to finance its ever 
increasing deficit and that the market for its securities 
might close. The Underwriters also became aware that 
the basic underpinning of the notes, the availability of 
revenues, was “in serious question.” 


Note offerings were unaccompanied by disclosure 
documents until March 13, 1975, when a “Report of 
Essential Facts’—which did not contain adequate 
disclosure—was prepared for a RANS issue.61 Oral 
and written representations to investors omitted to 
disclose material information about “the financial 
condition of the City, the risks involved in investing, 
the nature of the purported first lien, the nature of the 
City’s receivables supporting the ... securities, ... 
marketability, and the position taken by the under- 


awn £- 


writers for their investment and fiduciary accounts.” 


A municipality’s official statement is central to any 
system designed to facilitate full disclosure. That a 
high proportion of municipal issuers now provide 
such documents and that many leading underwriting 
firms require them in virtually all cases, are important 
developments. 





57 For a discussion of the problems associated with 
the Underwriters, see generally, Staff Report, Chapter 
Four. 


58 Standard & Poor's Corporation (“S&P”) maintained 
a rating of the City’s bonds, but not its notes. 


59 Staff Report, Chapter Five at 31. 
60 staff Report, Chapter Four at 2. 
61 Ig. at 52. 


62 ig. at 36. 
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The Underwriters, those discussed in the Staff Report 
as well as several other national and local under- 
writing firms interviewed by the staff, can and do 
perform independent credit analyses of municipalities 
whose securities offerings they underwrite. The 
Underwriters have generally stated, however, that cir- 
cumstances severely restrict their ability to conduct 
any “due diligence” inquiry in any competitive bid 
offering and that, in these circumstances, the 
inquiry may consist of nothing more than a perusal of 
the official statement or other information provided in 
connection with the offering or contained in their 
files. In contrast, the Underwriters generally state that 
in any negotiated offering they do perform a “due 
diligence” inquiry in some ways similar to that con- 
ducted in underwriting corporate issues. 


Several of the Underwriters have recently enlarged 
their municipal research divisions; others have more 
distinctly separated their research divisions or others 
veto power over the underwriting or syndicate divi- 
sions if disclosure or creditworthiness is deemed 
below standard. 


The Underwriters have generally stated that if they 
have any doubts concerning the accuracy of various 
disclosures by the issuer they will not participate in 
the offering. The staff has been informed of several 
instances in which syndicates have been disbanded or 
offerings delayed because underwriters have been 
dissatisfied with the quality of an issuer's disclosure. 
Many of the Underwriters have also indicated that if 
they have any doubts about the safety of an invest- 
ment in a proposed offering they would not proceed 
with the offering, and that they make their own inde- 
pendent determination in this regard and do not rely 
on the rating services. 


While, as indicated above, there have been some 
improvements in the procedures used by the Under- 
writers in the areas of greatest concern, generally the 
degree of improvement among individual Underwriters 
varies considerably. 


Many of the Underwriters have indicated that some of 
the steps they have undertaken, or which might be 
reasonable additional steps to improve the under- 
writing process, extend beyond existing statutory 
requirements. Some Underwriters have stated that a 





63 competitive bid underwriting is one in which the 
underwriter, usually by submission of sealed bids, is 
determined to be the highest bidder. By contrast, a 
negotiated offering is one in which the underwriter 
and the issuer arrive at the price to be paid to the 
issuer in a privately negotiated transaction. 





few of the steps they have already taken voluntarily 
have placed them at a competitive disadvantage and 
that it would be difficult for them to go much further 
without legislation. These comments demonstrate 
both the weaknesses and limits of the voluntray 
approach, and the need for legislation which would 
create a single standard, universally applicable. 


C. THE RATING AGENCIES 


The staff’s investigation and report concerning rating 
agencies®* focused on the activities of Moody’s and 
S&P, the dominant rating agencies in the municipal 
securities field. These two registered investment 
advisers°Y rate the vast majority of the municipal 
issues which come to market each year. Moody’s 
rates between 3,000 and 3,600 municipal issues per 
year representing, in dollar amount, approximately 76 
percent of new issues by municipalities. S&P, which 
rates only bonds,°° rates approximately 900 municipal 
issues each year. 


As noted in the Staff Report, ratings are extremely 
important in marketing municipal securities.97 It 
appears that it is virtually impossible to market large 
issues, such as those of New York City, without a 
rating by one or both agencies. The ratings are relied 
upon by underwriters in determining whether to 
underwrite a particular issue and are an important 
factor in determining the interest rate a municipality 
will pay, and investors will receive. The ratings also 
appear to be an important factor in the investment 
decisions of individual purchasers. Indeed, the 





64 The role of the rating agencies during the New York 
City financial crisis is set forth in Chapter Five of the 
Staff Report. 


65 Both Moody’s and S&P, or their predecessors, have 
been registered with the Commission as investment 
advisers since shortly after the enactment of the 
Investment Advisers Act of 1940. 


66 S&P rated notes in only a few instances and never 
rated New York City notes. 


87 See, e.g., Staff Report, Chapter Five at 1,5. 


68 ~ sampling of individual investors in New York City 
securities indicated that, although few had read the 
written analyses prepared by the rating agencies, a 
significant number stated that they were aware of, or 
informed of, the rating and that the rating was a factor 
in their investment decision. Staff Report, Chapter 
Seven, Appendix B, questions 4(h) and 9(c), and 
Appendix C, questions 4(h) and 9(c). 


ratings given to a particular issue may determine if 
institutions, such as savings banks, either due to 
legal or internal policy restrictions, may purchase a 
particular debt security or be required to divest them- 
selves of obligations they already hold. 


Chapter Five of the Staff Report questioned the ade- 
quacy of the steps taken by the rating agencies to 
preserve the continued accuracy of their ratings of 
New York City securities during its fiscal crisis. The 
Staff Report discussed certain adverse information 
concerning the City which was or should have been 
known to the rating agencies and detailed the actions 
taken by the agencies as that adverse information 
developed. 


Since the issuance of the Staff Report, the rating 
agencies have reported certain improvements in their 
operations. Both Moody’s and S&P have augmented 
and attempted to upgrade their analytical staffs. Both 
agencies are computerizing their systems of informa- 
tion gathering, retention and analysis. The informa- 
tion which the agencies receive from municipalities is 
more extensive and of better quality. The often 
receive municipal disclosure documents. Information 
is received from various municipal and other sources 
and can be cross-checked. In many instances, audited 
financial information is received. Both rating agencies 
state that they have increased their contact with 
issuers, their field trips are more frequent and the 
procedures by which ratings are reviewed and revised 
have been changed with a view toward improve- 
ment. 


The information gathered after issuance of the Staff 
Report indicates that, although the rating is a signifi- 
cant factor to many public investors in municipal 
securities,‘< the rating agencies do not take steps to 
ensure that an appropriate explanation of the rating 





69 staff Report, Chapter Five at 31. 


70 The additional information received by the rating 
agencies may not result primarily from any require- 
ments imposed by the rating agencies upon 
municipalities, but rather from changes in the 
municipal securities market which occurred after the 
New York City financial crisis. 


71 The increased use of “bring-down” certificates 
appears to have assisted this process by permitting 
the rating agencies to keep their information current. 
See discussion of the use of “bring-down” certificates 
in the text, infra p. 32. 


72 See note 68, supra. 
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process and the meaning of the rating will appear in 
the selling document for the rated securities. While 
S&P has advised the staff that it would amend its 
standard letter agreement with municipal issuers to 
“request” the issuer to include an explanation in the 
official statement, Moody’s has expressed opposition 
to taking similar action. 


The rating agencies follow a practice of not specific- 
ally identifying the key reason or reasons for a rating. 
The multi-page “analyses” sent ato subscribers of 
Moody’s and S&P set forth a great deal of information 
of varying degrees of importance that is obtained from 
the issuer’s official statement or other published 
reports. Some of the information may be discussed in 
detail, but nowhere is there an unequivocal statement 
of the factors considered to be most important in 
making the rating decision. 


As noted above, since issuance of the Staff Report 
certain improvements have been made by the rating 
agencies; nevertheless, the adequacy of the proce- 
dures employed by such agencies in connection with 
the assignment and continuation of ratings, as well as 
their disclosure practices, remain a source of concern. 


D. BOND COUNSEL 


The important role bond counsel played in the City’s 
fiscal crisis is set forth in Chapter Six of the Staff 
Report. 


Bond counsel independent of a municipality is 
typically retained to pass upon two issues of 
paramount significance to investors: (1) the legal 
validity of the authorization and issuance of the 
municipal security;’3 and (2) the tax exempt status of 
the security. The opinion of bond counsel is important 
because it gives investors a degree of assurance that, 
while market and credit risks may remain, legal risks 
as to validity and tax status are, unless otherwise 
disclosed, nonexistent. 


The investing public relies on bond counsel, whose 
opinion often accompanies the sale of municipal 
securities. The extent of bond counsel’s participation 
in the offering process, however, traditionally has not 
been made clear to the investing public. That bond 
counsel’s opinion merely concerned the legality of an 





73 The municipal financing excesses of the 1970’s led 
to the discovery that many bonds had been illegally 


authorized, resulting in the requirement that 
independent bond counsel pass upon the validity of 
proposed municipal issues. Securities Industry 
Association, Fundamentals of Municipal Bonds. 
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issue, and not the adequacy or accuracy of 
disclosures contained in the selling document, was 
often not made explicit. 


The Staff Report noted several specific criticisms of 
certain practices in existence during 1974-75 with 
respect to securities of the City.74 The Staff Report 
found that in establishing a basis for its opinion 
concerning an offering, bond counsel gathered certain 
documentation from the issuer.’5 This documentation 
was specified in a “requisition letter’ sent by bond 
counsel to the issuer. The amount and type of 
information requested appears to have been left to the 
discretion of bond counsel. Based on the limited 
survey reflected in the Staff Report, and the subse- 
quent meetings and communications held with 
persons mentioned therein, it appears that more 
information is being sought now and, more important, 
that such information is more current and is generally 
certified by responsible municipal or state officials. 


Another area of criticism noted in the Staff Report 
was the variation of practices by bond counsel in their 
use of “bring-down certificates.” In the context of 
municipal securities offerings, bring-down certificates 
are documents which are delivered and executed at 
the date of closing and which reaffirm information 
previously certified by municipal officials and others. 
One firm failed to request bring-down certificates in 
its role as bond counsel for New York City securi- 
ties.76 This deficiency has now been remedied. 


One of the bond counsel cited in the Staff Report has 
reported that it has widened the scope of its inquiry 
and has requested broader and more current certifica- 
tions of facts. That firm stated that, should a change 
of material fact come to its attention, even though the 
change does not relate directly to the question of 
legality but is, instead, one relevant to the credit- 
worthiness of the issuer, the firm would consider it its 
duty to assure the disclosure of that change, or to 
withdraw. This recognizes, at least in part, the obliga- 
tion of an attorney to take corrective action when he 
discovers material misstatements or omissions or 
other “red flags” indicating the potential of fraud. 7 





74 Staff Report, Chapter Six at 25-57. At least one 
bond counsel participating in the New York City 
offering did not use a retainer letter to delineate the 
scope and nature of its responsibilities. It now 
appears that such a letter is used. 


75 Staff Report, Chapter Six at 28. 
76 Staff Report, Chapter Six at 48-62 passim. 


7 See, e.g., In the Matter of Jo M. Ferguson, 
Securities Act Release No. 5523 (August 21, 1974); 
see also Securities and Exchange Commission v. 





ll. NEW YORK STATE AND FEDERAL LEGISLATIVE 
RESPONSES TO THE CITY’S FISCAL CRISIS 


The legislative responses detailed below had as their 
principal aim assurance of the continued liquidity of 
the City. Certain of the conditions attached in order to 
achieve that assurance, such as the requirement for 
independently auditied financial statements prepared 
in accordance with generally accepted accounting 
principles and the creation of an audit committee, 
also may serve the interest of the investing public. 


A. NEW YORK STATE RESPONSES 


The Financial Control Board (“FCB”) was established 
by the State of New York in 1975 to monitor and 
control the City’s fiscal and financial management 
during a defined Emergency Period. The FCB is 
headed and controlled by the Governor. Other 
members are the Mayor, the City Comptroller, the 
State Comptroller and three members appointed by 
the Governor with the advice and consent of the State 
Senate. The Board has an Executive Director and full- 
time staff member. 


The FCB controls virtually all City revenues and 
disburses them pursuant to a financial plan which it 
must approve. The FCB may audit compliance with 
the plan and must review collective bargaining agree- 
ments and construction contracts for more than 
$1,000,000 and other contracts for more than 
$100,000. The FCB also approves or disapproves the 
City’s proposed long and short-term borrowing. 


In June 1978 the Legislature enacted the Financial 
Emergency Amendments.’9 That legislation supple- 
mented and extended the Financial Emergency Act for 
the City of New York and the legislation oe the 
Municipal Assistance Corporation (‘‘MAC’”’), 0 in 





Frank, 388 F.2d 486 (2d Cir. 1968). Cf., American Bar 
Association Code of Professional Responsibility, DR 
1-102(A)(4), DR 7-102(A)(5) and DR 7-102 (A)(8). 


78 See generally, New York State Financial 
Emergency Act for the City of New York, Chapter 868 
of the Laws of 1975, as amended by Chapters 869 and 
870 of the Laws of 1975 and by Chapter 201 of the 
Laws of 1978 (unconsolidated) (McKinney’s Session 
Laws, 1975). 


79 Chapter 201 of the Laws of 1978, as amended, 
(Assembly Bill 13025). 


80 Chapters 168 and 169 of the Laws of 1975, as 
amended. Public Authorities Law, Section 3001 et 
seq. (McKinney, 1970-1975, 1976, 1977 supp.) The 
MAC legislation, in addition to providing a financing 
mechanism (MAC) to assume and stretch out a 


anticipation of enactment of the New York City Loan 
Guarantee Act of 197881 and in order to meet the 
demands of the private capital market. 


The provisions of the Financial Emergency Amend- 
ments with respect to the FCB, and the provisions 
imposing additional accounting, fiscal and financial 
controls on the City, became effective in August 1978 
upon the enactment of the New York City Loan 
Guarantee Act of 1978. Under these FCB exercises its 
extraordinary powers, terminates when any federal 
guarantees are no longer in effect and the FCB has 
determined that the City’s expense budget has been 
balanced according to generally accepted accounting 
principles for each of the three immediately preceding 
fiscal years. After the termination of the Emergency 
Period, the FCB will perform certain reviews and is 
empowered to reimpose an Emergency Period should 
enumerated events indicating financial irresponsibility 
occur. The FCB’s residual powers last until the earlier 
of June 1, 2008, or the date on which there are no 
longer any outstanding City or MAC notes or bonds 
entitled to the benefits of a State bond covenant 
required by the Amendments. 


The FCB’s duties include assuring that the City’s 
expense budget will be balanced in accordance with 
generally accepted accounting principles for the 1982 
fiscal year and each year thereafter and assuring that 
there is substantial progress toward this goal in the 
interim. Similarly, the FCB must insure that the 
City’s capital budget for 1982 and thereafter is free of 
expense items. 


The FCB will be required to periodically examine the 
City’s projected revenues and expenditures and other 
estimates contained in its financial plans and the City 
is required to submit such financial plan modifica- 
tions as the FCB may require, or have them imposed 
by the FCB. 


Other fiscal and financial controls that the FCB is 
empowered to enforce are: 





portion of the City’s unfunded debt, imposed fiscal 
and financial limitations on the City which were then 
supplemented, strenghened and subjected to 
affirmative FCB enforcement authority. 


81 The New York City Loan Guarantee Act of 1978 was 
signed into law on August 8, 1978. 


82 Prior to the Financial Emergency Amendments, the 
1975 legislation required that the City use the State 
Comptroller’s uniform system of accounts for 
municipalities, not generally accepted accounting 
principles. 
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(i) the City’s establishment of a general 
debt service fund maintained and adminis- 
tered by the State Comptroller; 


(ii) limitations on the City’s authority to 
issue short-term debt; 


(iii) requiring the City’s annual financial 
statements to be audited by a nationally 
recognized independent certified public 
accounting firm (or a consortium of firms) 
in accordance with generally accepting 
auditing standards, the auditor’s report to 
state whether the financial statements 
comport with generally accepted account- 
ing principles. 


(iv) requiring monthly reports by the City 
to FCB concerning the results of opera- 
tions which indicate any variance between 
actual and budgeted revenues, expenses 
and cash balances, and quarterly reports 
concerning debt service requirements; and, 


(v) the City’s establishment of a general 
reserve of not less than $100 million at the 
beginning of each fiscal year to cover 
potential reductions in projected revenues 
or increases in projected expenditures 
during each fiscal year. 


B. FEDERAL RESPONSE 


Under the New York City Seasonal Financing Act of 
1975,83 which expired on June 30, 1978, New York 
State, the United States and the FCB concluded a 
credit agreement for short-term loans to the City. 
Before committing the Federal Government to the 
short-term seasonal credit agreement, the Secretary of 
the Treasury received a borrowing and repayment 
schedule approved by the FCB and determined that 
there was a reasonable prospect for repayment. 


Pursuant to the Seasonal Financing Act and the credit 
agreement, the City made periodic reports to the 
Treasury Department and notified the Department of 
any changes in its financial plan. The United States 
General Acounting Office and a representative of the 
Secretary of the Treasury were authorized to audit and 
review the City’s books and records and were to 
receive monthly statements of any material changes in 
the City’s financial plan, monthly statements of 
results of the City’s operations, annual statements of 
the City’s financial position and semi-annual evalua- 
tions of the City’s current economic conditions. 


Although the credit agreement required the City to use 
its best efforts to obtain seasonal financing from 
private or state sources after July 1, 1977, the 
Governor, the Mayor, and the FCB concluded that 
further federal assistance, in the form of loan guaran- 
tees, would be necessary beyond June 30, 1978. In 
March 1978, the Administration proposed legislation 
that would have authorized the Secretary of the 
Treasury to guarantee up to $2 billion of taxable 
bonds issued by New York City or on its behalf (e.g., 
by MAC). After extensive hearings, the Senate and 
House of Representatives each passed differing 
versions of Federal guarantee legislation. On July 25, 
1978, the House of Representatives passed a compro- 
mise version of the legislation which emerged from a 
conference committee. The measure was passed by 
the Senate on July 27, 1978. The measure entitled The 
New York City Loan Guarantee Act of 1978, became 
law when signed by the President on August 8, 1978. 


The New York City Loan Guarantee Act of 1978 
authorizes the Secretary of the Treasury to guarantee 
City indebtedness for up to 15 years, the guarantees 
to be made during a four year period ending June 30, 
1982.84 Only those City debt instruments sold to City 
or State pension funds would be eligible for the 
guarantee, which would not be transferable. The 
Secretary must first determine that the City is entirely 
unable to obtain credit through traditional sources in 
amounts and on terms sufficient to meet its financing 
needs. Moreover, during the period in which he is 
authorized to provide the guarantees, the Secretary 
must determine that the remainder of the City’s 
long-term borrowing needs and all of its seasonal 
borrowing needs during that period would be met 
through commitments from the State, State agencies, 
private sources or through the public capital markets. 
Thus, the loan guarantees are to take effect only if the 
Secretary determines that they are the only missing 
element to the City’s financing package for the next 
four years. 








83 31 U.S.C. 1501 et seq. (1975). 
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84 Total guarantee authority of up to $750 million is 
available for fiscal 1979; with a maximum of $500 
million for long-term indebtedness and with a 
maximum of $325 million for seasonal financing. to 
the extent City pension funds are prevented from 


providing it under the Interal Revenue Code. 
Additional guarantee authority up to $250 million, 
plus the unused portion of the 1979 authority, is 
available in fiscal 1980 for long-term debt only. 
Similarly, there is additional authority for $325 million 
in both 1981 and 1982, (provided the City’s 1982 
budget is balanced under generally accepted 
accounting principles), subject to one-house Congres- 
sional veto. 





The New York City Loan Guarantee Act of 1978 
requires that the City remain in compliance with 
certain fiscal and financial requirements. These 
requirements include: the City’s budget for fiscal 
years 1979, 1980, and 1981 must be balanced in 
accordance with the New York State Comptroller's 
uniform system of accounts for municipalities; 
operating expenses must be fully eliminated from the 
capital budget and reflected in the operating budget 
by 1982; an independent fiscal monitor (the FCB) 
must remain in place during the life of the authorized 
guarantees and must have authority to control the 
City’s fiscal and financial affairs during this period; 
the City must agree to obtain annual independent 
audits and an independent audit committee with 
specified membership must be established; the City 
must assent to having its financial statements audited 
by the United States General Accounting Office; a 
reserve fund must be established independent of City 
control, equal to at least 5 percent of the principal and 
5 percent of one year’s interest on the then 
outstanding guaranteed City indebtedness (the State’s 
1978 amendments require a $100 million reserve fund); 
and the FCB must review and report annually on the 
work of a City Productivity Council, which must be 
established to develop and implement methods to 
enhance the productivity of the City’s labor force. In 
addition, after June 30, 1979, the State of New York 
must satisfy certain requirements regarding its aid 
and assistance to New York City. 


The guarantee legislation also contains provisions 
designed to hasten the City’s ability to enter into the 
public capital markets. The City is required to devote 
a portion of the proceeds from the sale of its future 
unguaranteed long-term debt to retirement of the 
guaranteed indebtedness, subject to provisions 
authorizing the Secretary of the Treasury to provide 
relief from these requirernents where necessary in the 
interest of the City’s capital needs. 
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SECURITIES AND EXCHANGE COMMISSION 
[17 CFR Part 240] 


[Release Nos. 33-6022; 34-15548; IC-10575; File No. 
$7-770] 


TENDER OFFERS 


Proposed Rules and Schedule 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rules and schedule. 


SUMMARY: The Commission is withdrawing certain 
proposed rulemaking published in 1976 and is 
publishing for comment certain proposed rules and a 
related schedule which pertain to tender offers. If 
adopted, these new proposals would implement and 
augment the present statutory requirements by 
providing specific filing, delivery and disclosure 
requirements, non-exclusive dissemination provisions 
and additional substantive regulatory protections with 
respect to certain tender offers as well as particular 
antifraud provisions which would apply to any 
tender offer. These proposals are necessary 
and appropriate in the public interest and for 
the protection of investors because of the in- 
creased occurrence of tender offers; their impact on 
securities markets and on corporate control; the 
dynamic natures of these transactions; and the need 
to ensure a balance between the interests of the 
person making a tender offer and the management of 
the company whose securities are being sought while 
providing disclosure and substantive protections to 
shareholders making investment decisions in the 
context of tender offers. The proposals are part of the 
Commission’s on-going program to replace its 
emergency rules under the Williams Act with a 
comprehensive regulatory framework with respect to 
tender offers. 


DATE: Comments must be received on or before 
March 30, 1979. 


ADDRESS: Comments should be submitted in tripli- 
cate to George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Comment letters should 
refer to File No. S7-770. All comments received will be 
available for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Huber, Office of the General Counsel (202-755-1280) 
or John Granda, Division of Corporation Finance 
(202-755-1750), Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commission 
today withdrew certain proposals contained in 
Securities Exchange Release No. 12676 (August 2, 
1976) (41 FR 33004) (the ‘1976 Release’’) and 
published for comment new proposed rules and 
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a related schedule and technical amendments to 
current rules and schedules pursuant to Sections 
2, 17 and 19 of the Securities Act of 1933 
(the ‘‘Securities Act’’) [15 U.S.C 77a et seq., 
as amended by Pub. L. No. 94-29 (June 24, 
1975)] and Sections 3(b), 10(b), 13(d), 14(d), 
14(e) and 23(a) of the Securities Exchange Act of 1934 
(the “Exchange Act”) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 24, 1975)] with 
respect to tender offers. If adopted, these proposals 
would implement and augment the present statutory 
requirements by providing specific filing and 
disclosure requirements, dissemination provisions, 
and additional substantive protections with respect to 
certain tender offers as well as particular antifraud 
provisions applicable to any tender offer. 


These proposals are not applicable to presently 
pending tender offers or to any tender offer 
commenced prior to the actual adoption and effective- 
ness of the proposals contained herein. Recognizing 
the need for permanent rulemaking in this important 
area, the Commission will endeavor to expedite, to 
the extent feasible, the rulemaking process and 
presently anticipates final rulemaking action on these 
proposals by June 30, 1979. The proposals are based 
in part on the record in the Commission’s Public Fact 
Finding Investigation in the Matter of Beneficial 
Ownership, Takeovers and Acquisitions by Foreign 
and Domestic Persons (‘‘Tender Offer Hearings’), ! in 
1976 Release, the 111 comment letters received in re- 
sponse to the 1976 Release, judicial decisions and the 
Commission’s experience. 


The Commission’s primary mandate under the federal 
securities laws is to protect investors and to act in the 
public interest. In the context of tender offers, the 
Commission is empowered to require full and fair 
disclosure for the benefit of investors and to permit 
both the person making the tender offer (the “bidder’”) 
and the management of the company whose securities 
are being sought (the “subject company”) an equal 
opportunity to fairly present their positions. The 
Commission is mindful that any efffort to benefit 
investors in this area should seek to avoid tipping the 
balance of regulation in favor of either the bidder or 
the subject company. Accordingly, the Commission 
has re-examined the present regulatory framework, 
revised certain of the proposals contained in the 1976 
Release,“ included other proposals and is publishing 





Securities Act Release Nos. 5529 (September 9, 1974) 
(39 FR 33935) and 5538 (November 5, 1974) (39 FR 
41223). 


2While certain of the proposals contained herein and 
which were included in the 1976 Release could have 
been adopted without re-publication for comment, the 
Commission chose not to do so. See discussion of 
Development of Rulemaking Proposals, below. 
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the proposals set forth in this release for comment. 


The proposals include a definitional framework which 
will clarify the meaning of terms frequently used in 
proposed Regulations 14D and 14E and will provide a 
definition of the term “commencement” of a tender 
offer, which is essentially equivalent to the date a 
tender offer is first published, sent or given to 
security holders. 


With respect to Schedule 14D-1 which was adopted in 
1977,3 the proposals would establish a system of 
filings of such schedules and amendments thereto 
with the Commission and deliveries to certain 
interested persons which would be predicated on the 
date of commencement of a tender offer and would 
not require an initial filing with the Commission prior 
to the date the tender offer is first published, sent or 
given to security holders. Rather than establish a 
specific time for such filings, the proposal generally 
permits a filing to be made as soon as practicable on 
the date of commencement or, with respect to amend- 
ments, on the date the material change or additional 
tender offer material is first published, sent or given 
to security holders. This filing standard is designed 
to create an efficient system in conformity with the 
Williams Act which will not unduly burden bidders. In 
addition, the proposals which would provide for the 
prompt communication of information regarding 
tender offers to trading markets are intended to assist 
national securities exchanges and the National 
Association of Securities Dealers, Inc. (the “NASD”) 
in carrying out their responsibilities of self regulation 
under the federal securities laws. 


In addition to establishing comprehensive disclosure 
requirements applicable to any tender offer subject to 
Section 14(d) of the Exchange Act, the proposals 
would also provide a framework for disseminating 
cash tender offers and amendments thereto to 
security holders. These proposals would add content 
and clarity to the term “published, sent or given” to 
security holders and are intended to afford a greater 
number of shareholders the opportunity to receive, 
consider and evaluate the disclosure required by other 
proposals. Three non-exclusive, non-mandatory 
methods of disseminating cash tender offers would be 
provided: long-form publication; summary publica- 
tion; and the use of stockholder lists and security 
position listings (“stockholder lists”). To ensure the 
efficient operation of the stockholder list method, a 
procedure would be established under which the 
bidder’s tender offer materials would be mailed/trans- 
mitted to security holders either by the bidder who is 





3Release No. 34-13787 (July 21, 1977) (42 FR 38341) 
(the ‘1977 Release’’). 


< 





furnished with such lists or by the subject company 
which would conduct the mailing/transmittal 
pursuant to such lists. The choice as to the method 
used would be at the option of the subject company. 
The bidder would be solely responsible for the 
disclosure disseminated by the use of stockholder 
lists and for the expenses incurred by the subject 
company in complying thereunder. The option to the 
subject company embodied in the stockholder list 
proposal is in contrast with the comparable proposal 
in the 1976 Release which envisioned direct access to 
such lists by the bidder. 


To further ensure that investors have an adequate 
opportunity to consider communications from the 
bidder as well as the subject company in deciding 
whether to tender to the bidder, sell into the market or 
hold part or all of their securities, the Commission is 
also proposing rules that would: require all tender 
offers to remain open for at least 30 business days 
and for at least ten business days after any increase 
by the bidder in the offered consideration; provide 
withdrawal rights for shares deposited by investors 
during the first fifteen business days of an offer and 
an additional 10 business days in the event of a 
competing offer; and permit bidders to extend pro rata 
acceptance rights for period in excess of those 
required by Section 14(d)(6). 


In order to prevent circumvention of the remedial 
purposes of the “best price rule” embodied in Section 
14(d)(7) of the Exchange Act, certain purchases by a 
bidder or its affiliates during a forty business day 
period following the bidder’s tender offer would be 
integrated with purchases made during the tender 
offer solely for purposes of that Section. 


The Commission is also proposing other provisions 
which would require: prompt status reports whenever 
the length of a tender offer is extended; and payment 
for or return of deposited securities as soon as 
reasonably practicable after the tender offer’s termina- 
tion. 


The Commision has also re-examined the present 
disclosure requirements relating to subject companies 
and other persons making a solicitation or recommen- 
dation in connection with a tender offer subject to 
Section 14(d) and is now proposing a rule and a new 
Schedule 14D-10 [17 CFR 240.14d-101] which would 
replace current Rule 14d-4 [17 CFR 240.14d-4] and 
Schedule 14D [17 CFR 240.14d-101], respectively. 
While expanded disclosure would be required by the 
proposed schedule, the persons required to file with 
the Commission, deliver to certain interested persons 
and disseminate the expanded disclosure to security 
holders would be more limited than under the current 
rule. The limitation on the types of persons who must 
file a proposed Schedule 14D-10 represents an effort 


by the Commision to avoid unnecessary regulation in 
the context of tender offers. It should be noted, 
however, that while a person’s communication may 
not be within the purview of the proposed rule, it 
would be subject to Section 14(e) of the Exchange 
Act. 


Finally, the Commission is proposing a rule which is 
designed to curb a serious abuse in tender offer 
practice by certain persons trading in subject 
company securities prior to the bidder's announce- 
ment of an intention to make a tender offer. Any 
person who knows or has reason to believe on the 
basis of non-public information received directly or 
indirectly from a bidder that the bidder will make a 
tender offer would be required to make a public 
announcement of such information and its source 
before purchasing any subject company security or 
option to purchase such a security. 


In order to facilitate the public comment process, this 
release contains: a brief discussion of the provisions 
and legislative history of the Williams Act with 
respect to tender offers; background information 
concerning the administrative development of the 
proposals contained herein; a synopsis of the 
proposals, which includes an overview of their 
application and operation; and additional requests for 
public comment with respect to certain specific and 
general items of inquiry. While the synopsis is 
intended to assist in a better understanding of the 
proposals, attention is directed to the proposals 
themselves for a more complete understanding of the 
proposals. 


1. STATUTORY BACKGROUND 


The Williams Act Amendments to the Exchange Act 
provided for federal regulation of tender offers. 
Section 14(d) provides filing and disclosure require- 
ments as well as substantive regulatory protections 
for certain tender offers.* The broad antifraud 
provisions of Section 14(e) are applicable to any 
tender offer. 


Generally, Section 14(d) makes it unlawful for any 
person (or group of persons) to make a tender offer 
for or request or invitation for tenders of such securi- 





4Section 14(d) of the Exchange Act is applicable to 
classes of equity securities which are registered pur- 
suant to Section 12 of the Exchange Act, or which 
would have been required to be registered pursuant to 
that Section except for a specific statutory exemption 
for insurance companies or which have been issued by 
a closed-end investment company registered under the 
Investment Company Act of 1940. 
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ties, which, if successful, would result in that person 
being the direct or indirect beneficial owner of more 
than 5 percent of a class of certain equity securities 
unless that person, at the time of publication or 
distribution of the tender offer, has filed with the 
Commission a statement disclosing the information 
specified in Section 13(d) as well as such other 
information required by the Commission’s rules. 
Among other things, Section 14(d) also contains 
regulatory provisions relating to shareholders’ 
withdrawal rights and their pro rata acceptance rights, 
as well as the bidder’s obligation to treat all tendering 
shareholders equally with respect to any increase in 
the offered consideration. 


Section 14(d)(4) requires that all offers be made in 
accordance with rules adopted by the Commission. 
Section 14(e), which is applicable to all tender offers 
and recommendations related thereto, makes it unlaw- 
ful for any person to make any untrue statement of a 
material fact or to omit to state any necessary fact or 
to engage in any fraudulent, deceptive or manipulative 
acts or practices in connection with any actual or 
planned tender offer. 


In passing the Williams Act, P.L. 90-439, in 1968, 
Congress recognized that although “takeover bids 
should not be discouraged,”© regulation of tender 
offers was necessary for the purposes of disclosure of 
material information and substantive protection to 
investors.© The approach was considered necessary 
because: 


The competence and integrity of a com- 
pany’s management and of those persons 
who seek management positions, are of 
vital importance to stockholders. Secrecy 
in this area is inconsistent with the 
expectations of the people who invest in 
the securities of publicly held corporations 
and impair public confidence in securities 
as a medium of investment.” 


Congress also heard testimony about the need to pro- 
vide adequate communication with the shareholders 
and to insure sufficient time to make an investment 
decision in order to avoid undue pressure on share- 
holders during a tender offer.8 





5s. Rep. No. 550, 90th Cong., 1st Sess. 3 (1967) 
(‘‘1967 Senate Report’’). 


6id. at 1. 
Tid. at 2. 


8See generally, testimony of Hon. Manuel F. Cohen, 
Chairman SEC, Hearings on S. 510 Before the Sub- 
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However, in adopting this approach Congress was 
aware of the positions of the bidder and the compan 
whose securities are being sought in a tender offer 
and therefore took: 

* *  * extreme care to avoid tipping 
the balance of regulation either in favor of 
management or in favor of the person 
making the takeover bid. The bill is 
designed to require full and fair disclosure 
for the benefit of investors while at the 
same time providing the offeror and 
management equal opportunity to fairly 
present their case. 


In light of the legislative history and the language of 
the Williams Act, the Commission is mindful that its 
primary objective is “to provide investor protection in 
takeover situations rather than to regulate tender 
offers as an economic phenomenon.’1 The 
Commission has therefore attempted to administer 





comm. on Securities of the Senate Comm. on Banking 
and Currency, 90th Cong., ist, Sess. (1967) [the ‘‘1967 
Senate Hearings’’]. 


In introducing S. 510 Senator Williams stated: 


This measure is not aimed at obstructing legi- 
timate takeover bids. In some instances, a change 
in management will prove a welcome boon for 
shareholder and employee, and in a few severe 
situations it may be necessary if the company 
is to survive. 


Cong. Rec. $443-444 (daily ed. January 18, 1967) (re- 
marks of Senator Williams). 


| have taken extreme care with this legislation 
to balance the scales to protect the legitimate 
interests of the corporation, management, and 
shareholders without unduly impeding cash take- 
over bids. 

Id. at S 444. 


This evenhandness is in contrast to the impetus of an 
earlier bill (S. 2731, 89th Cong., 1st Sess., (1965), also 
introduced by Senator Williams, which would have re- 
quired disclosure by a bidder in advance of a tender 
offer. See 111 Cong. Rec. 28257, 28258 (1965) (re- 
marks of Senator Williams). 


104967 Senate Report at 3. 


11 Testimony of Philip A. Loomis, Commissioner, SEC, 
Hearings on Regulation Under Federal Banking and 
Securities Laws of Persons Involved in Corporate 
Takeovers, Before the Senate Comm. on Banking, 
Housing and Urban Affairs, 94th Cong., 2nd Sess. 87 
(1976). 





the Williams Act in an evenhanded way which neither 
obstructs nor facilitates tender offers except to the 
extent necessary to accomplish the purpose of 
investor protection. 


ll. DEVELOPMENT OF RULEMAKING PROPOSALS 


In order to implement the statutory framework for the 
Williams Act, the Commission adopted emergency 
rules and regulations'’ immediately after the legis- 
lation became law. Subsequent to enactment of the 
Williams Act amendments in 1970'4 which provided 
additional investor protection in the context of tender 
offers, the Commission made further amendments to 
its rules. 


The examination of the operation of the emergency 
rules and the need for further rulemaking began with 
the Commission’s Tender Offer Hearings in November 
and December, 1974. The written and oral testimony 
of witnesses and the letters of comment from inter- 
ested persons highlighted certain issues. These 
included: the definition of the term “tender offer’; the 
disctosure pertaining to tender offers; the dissemi- 
nation of information to security holders; the need of 
security holders to have adequate time to evaluate the 
disclosure and to make investment decisions with 
respect to tender offers; and the effectiveness of 
withdrawal requirements. The Tender Offer Hearings 
also demonstrated the need for a permanent 
regulatory framework with respect to tender offers 
which would replace the emergency rules and dis- 
closure schedules. 


On the basis of the Tender Offer Hearings, Congres- 
sional hearings, ! judicial decisions and the 
Commission’s administrative experience, the tender 
offer rule proposals were published for comment in 
August, 1976 (the “1976 proposals” or the “former 
proposals”).'’ The 1976 proposals were intended to 





1214, 


13Exchange Act Release No. 8370 (July 30, 1968) (33 
FR 11015) amended by Exchange Act Release No. 
8392 (August 30, 1968) (33 FR 13036). See also Ex- 
change Act Release No. 8556 (March 24, 1969) (34 FR 
6101). 


14p L. 91-567 December 22, 1970. 


15Exchange Act Release No. 9060 (January 18, 1971) 
(36 FR 976). 


16See, e.g., 1976 Senate Hearings. 


17Release No. 34-12676 (August 6, 1976) (41 FR 
33004). 


implement and augment the statutory requirements of 
the Williams Act by providing specific disclosure and 
dissemination requirements, additional substantive 
regulatory protections, particular antifraud provisions 
and other regulations with respect to tender offers. 


A brief review of the provisions of the 1976 proposals 
may be of assistance to an understanding of the 
revised tender offer proposals now published for 
comment. Former proposed Rule 14d-1 provided for 
definitions of terms frequently used in the 1976 pro- 
posals. 


Under former proposed Rule 14d-2, a bidder making a 
tender offer subject to Section 14(d)(1) of the Act was 
required to take certain actions prior to or simul- 
taneously with the time the tender offer was first pub- 
lished, sent or given to security holders. In addition to 
a filing with the Commission and a transmittal to the 
subject company, the bidder was required under 
certain conditions to transmit a copy of proposed 
Schedule 14D-1 to national securities exchanges and 
to the National Association of Securities Dealers, Inc. 
(‘NASD’). Former proposed Rule 14d-2 also 
addressed the filing and transmittal requirements for 
additional soliciting material and material changes to 
the disclosure in proposed Schedule 14D-1. 


Former proposed Rule 14d-3 pertained to the methods 
of disseminating the information contained in cash 
tender offers subject to Section 14(d)(1) of the Act. 
While not intended to be either mandatory or 
exclusive, the former proposal covered three 
alternative methods of communicating these cash 
tender offers: long form publication; summary publi- 
cation; and the use of stockholder lists to assist 
direct communication of tender offer materials to 
security holders. The use of stockholder lists was 
designed to complement the operation of former 
proposed Rule 14e-1, discussed below. 


Regulation of solicitations and recommendations to 
security holders to accept or reject a tender offer 
subject to Section 14(d)(1) of the Act which are made 
by certain persons, not including bidders, was the 
subject of former proposed Rule 14d-4. Former pro- 
posed Schedule 14D-4 would have been required to be 
filed with the Commission and mailed to the bidder 
and, under certain conditions, to national securities 
exchanges and to the NASD prior to or simultaneously 
with the time that the solicitation or recommendation 
was first made to security holders. Material changes 
to the information in the former proposed Schedule 
14D-4 were required to be promptly filed and trans- 
mitted in a similar manner. Additionally, minimum 
information requirements were provided for the solici- 
tation or recommendation communicated to security 
holders. Among the exceptions contained in the 
former proposal was an exemption for a subject 
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company’s “stop-look-and-listen” letter to its security 
holders. 


Former proposed Rule 14d-5 was designed to 
establish additional withdrawal rights for security 
holders. In addition to an initial withdrawal period of 
ten business days, the former proposal provided for 
withdrawal of any or all securities which were 
deposited but not accepted for payment by a bidder 
for a period of seven business days following the 
filing date of a proposed Schedule 14D-1 relating to a 
competing tender offer by a subsequent bidder. 


Under former proposed Rule 14d-6, open market, 
private or other purchases by a bidder or its affiliates 
within forty business days after termination of the 
tender offer were integrated with the tender offer for 
purposes of Section 14(d) of the Act. Unless an 
exemption were available, the former proposal would, 
in most circumstances, have precluded these 
purchases during the forty business day period. 


While former proposed Rule 14d-7 exempted certain 
communications from Regulation 14D, former 
proposed Rule 14d-8 established an exemption from 
Section 14(d)(6) of the Act for tender offers made for 
less than all the outstanding equity securities of a 
class in which the bidder provided that any and all 
securities taken up at any time pursuant to the tender 
offer would be accepted on a pro rata basis. 


Former proposed Rule 14e-1 would have regulated the 
transmission by the subject company and the use by 
the bidder of shareholder and other lists in certain 
tender offers. Specifically, the former proposal 
provided that failure of a subject company with a 
class of equity securities referred to in Section 
14(d)(1) of the Exchange Act to furnish the most 
recent shareholder list and clearing agency security 
position listing in the subject company’s possession 
or under its control within two business days after 
receipt of a written request, meeting certain require- 
ments, from a bidder constituted a fraudulent, 
deceptive or manipulative act or practice under 
Section 14(e) of the Act. 


Former proposed Rule 14e-2 set forth specific anti- 
fraud provisions which pertained to any tender offer. 
These included requirements that: any tender offer 
remain open at least fifteen business days from the 
date it is first published, sent or given to security 
holders; any tender offer remain open at least ten 
business days after the date of notice of an increase 
in either the offered consideration of the dealer’s 
soliciting fee; the bidder pay the offered consideration 
or return the stock certificates deposited by or on 
behalf of security holders within ten business days 
after termination of a tender offer; and whenever the 
length of a tender offer is extended beyond the 
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scheduled expiration date, the bidder issue a press 
release or similar public announcement containing 
certain information within one business day after the 
scheduled expiration date. 


In response to the 1976 Release, 111 letters’8 were 


submitted by the following categories of commenta- 
tors: 


Corporations 

Law firms and associations 
Securities industry 

Trade organizations and associations 
Academicians 

State administrative agencies 

Other interested persons 


The diverse views expressed by the various 
commentators were informative and assisted the 
Commission in revising the 1976 proposals and in 
formulating the additional proposals published herein. 


Since the publication of the 1976 proposals, judicial!9 
and legislative*’ developments have occurred in the 





18See File No. S7-649. For the convenience of the 
public, a copy of the summary of these comment 
letters, which was prepared by the staff of the Com- 
mission, has been placed in the public file. 


19See, e.g., ‘‘Piper v. Chris-Craft Industries, Inc.,’’ 
430 U.S. 1 (1977); ‘‘Kennecott Copper v. Curtiss- 
Wright Corporation,’’ CCH Fed. Sec. L. Rep [Current 
Binder] § 96, 565 (2d Cir. Sept. 28, 1978); ‘‘Great 
Western United Corp. v. Kidwell,’’ 577 F. 2d 1256 
(5th Cir. Aug. 10, 1978) prob. juris. noted, — U.S. —, 
47 U.S.L.W. 3450 (U.S. Jan. 8, 1979); ‘‘Humana Inc. 
v. American Medicorp, Inc.,’’ CCH Fed. Sec. L. Rep. 
§ 96,286 (S.D.N.YH. 1978); and ‘‘S-G Industries v. 
The Fuqua Investment Co.’’, Civ. Act. No. 78-2392-5 
(D. Mass December 19, 1978). 


20Section 7A of the Clayton Act, 15 U.S.C. 18(a) as 
added by Sections 201 and 202 of the Hart-Scott- 
Rodino Antitrust Improvements Act of 1976, Pub. L. 
94-435, requires among other things that persons 
contemplating certain mergers or acquisitions of secu- 
rities (including exchange and cash tender offers) give 
the Federal Trade Commission and the Assistant 
Attorney General in charge of the Antitrust Division of 
the Department of Justice advance notice and to wait 
certain designated periods before consummation of 
such plans. The sponsors of this legislation 
recognized its relationship to the Williams Act and 
were sensitive to the problems engendered by undue 
delay in the commencement and completion of 
otherwise valid tender offers. In enacting the 





tender offer area. Also, in July 1977, the Commission 
adopted a permanent Tender Offer Statement on 
Schedule 14D-1 [§ 240.14D-100] which sets forth the 
disclosure requirements for persons making certain 
tender offers and amended present Rule 14d-1 
[§ 240.14d-1] to implement the filing of the schedule 
with the Commission and to specify the disclosure 
items contained in the schedule which are to be 
included or summarized in the information published, 
sent or given to security holders in connection with 
these tender offers.2! The adoption of Schedule 
14D-1, which was based on the 1976 proposed 
schedule, represented the first step by the 
Commission in establishing a comprehensive 
regulatory framework specifically designed for tender 
offers. The release which announced the adoption of 
Schedule 14D-1 and the amendment to present Rule 
14d-1 stated that the Commission anticipated further 
rulemaking action upon the completion of the 
revisions to the 1976 proposals. 


In addition to the adoption of Schedule 14D-1, the 
Commission has published for comment proposed 
Rule 13e-4 [§ 240.13e-4] and related Schedule 13E-4 
[§ raat * which concern regulation of issuer 
tender offers22 and has also participated amicus 
curiae in litigation involving the validity of state take- 
over legislation. 





Antitrust Improvements Act, Congress reaffirmed its 
intention in passing the Williams Act by stating: 


In the case of such tender offers, more so than in 
other mergers, the equities include time and the 
danger of undue delay. This bill in no way in- 
tends to repeal or reverse the congressional pur- 
pose underlying the 1968 Williams Act, or the 
1970 amendments to that Act. 


122 Cong. Rec. 10293 (1976) (‘‘Appropriate Legislative 
Intention’’ by Rep. Rodino). Final rules implementing 
title Il of the Antitrust Improvements Act were pro- 
mulgated by the Federal Trade Commission in 1978. 
43 FR 33450 (July 31, 1978) as corrected by 43 FR 
34443 (August 4, 1978). 


21 Release No. 34-13787 (July 21, 1977) (43 FR 33004) 
(the ‘‘1977 Release’’). 


221d. 


23Release No. 34-14234 (December 8, 1977) (42 FR 
63066). 


24Brief of the Securities and Exchange Commission as 
Amicus Curiae, ‘‘Great Western United Corporation v. 
Kidwell,’’ 577 F. 2d 1256 (5th Cir. Aug. 10, 1978), 
prob. juris. noted — U.S. —, 47 U.S.L.W. 3450 (U.S. 
Jan. 8, 1979). 


In April 1978, the Commission authorized the 
issuance of an interpretative release offering the view 
of the Division of Corporation Finance with respect to 
certain issues arising under the Williams Act.“? In a 
related area, the Division of Corporation Finance 
recently published instructions to its staff with 
respect to disclosure of anti-takeover proposals such 
as charter and bylaw amendments contained in proxy 
and information statements and other filings with the 
Commission.26 


During the course of these legislative, judicial and 
administrative developments, the 1976 tender offer 
proposals were being revised. Although certain of the 
revised proposals published herein could be adopted 
under the Administrative Procedure Act [5 U.S.C. 551 
et seq.] without further public comment, the 
Commission believes that, while not required, republi- 
cation of these revisions is appropriate in this 
instance. This position is predicated, in part, on the 
following factors: (1) the intervening legislative and 
judicial developments since the publication of the 
1976 proposals; (2) the interrelationship between the 
revised proposals and those not previously published 
for comment in terms of their operation and the 
purposes of the Williams Act; and (3) the 
Commission’s belief that, because of the importance 
and interrelationship of the proposed permanent rule- 
making, interested persons should be able to 
comment, to the extent feasible, on the entire pro- 
posed regulation of tender offers. 





25Release No. 34-14699 (April 28, 1978) (43 FR 18163). 
The issues considered by this interpretative release 
were: (1) whether disclosure by a bidder in certain 
cash tender offers about previous negotiations or 
agreements for a merger and/or future intentions to 
merge with the subject company involves ‘‘gun jump- 
ing’’ and thus violates Section 5 of the Securities Act 
of 1933; and (2) whether the cash option features of 
certain statutory mergers involve a tender offer by the 
acquiring company. With respect to the first issue, 
the Division of Corporation Finance withdrew a posi- 
tion taken in a previous letter and expressed its view 
in the interpretative release that disclosure by a bidder 
in a tender offer required by the Williams Act about 
previous negotiations or agreements with the subject 
company regarding a merger or future intentions to 
merge with the subject company does not involve 
*“gun jumping.’’ With respect to the second issue, the 
Division of Corporation Finance expressed the view in 
the interpretative release that, while the issue is not 
free from doubt, the Division will not suggest a 
Williams Act filing on Schedule 14D-1 in connection 
with certain statutory mergers involving a cash option 
feature. Id. 


26Release No. 34-15230 (October 13, 1978) (43 FR 
49863). 
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Because of the relationship of the 1976 proposals to 
those published herein and for the convenience of 
interested persons, a table setting forth the two sets 
of proposals is being furnished. The table consists of 
four columns: (1) the proposed rule or schedule pub- 
lished in this release; (2) the title of the proposed rule 
or schedule published in this release; (3) the 1976 
propesed rule or schedule to which the proposal 
published herein corresponds or on which it is based 
in whole or in part; and (4) the corresponding existing 
rule, if any. 


The table is as follows: 


Former Existing 


Proposal Title Proposal Rule 








14d-1 
14d-2 


14d-1 _- 
14d-2 14d-1 


Definitions 


Filing and delivery of 
tender offer statement 


14d-3 Disclosure requirements 14d-3 14d-1 
with respect to tender 


offers 


Dissemination of certain 
cash tender offers 


Dissemination of certain 
tender offers by the 
use of stockholder and 
other lists 


Date of commencement 
of a tender offer 


Additional withdrawal 
rights 


Purchases after termina- 
tion of certain tender 
offers 


Exemption from statutory 
pro rata requirement 


Solicitation/ Recommen- 
dation Statements with 
respect to certain 
tender offers 


Schedule 
14d-10 


Schedule Schedule 
Solicitation/Recommen- 14D-4 14D 


dation Statement 


14e-1 Unlawful tender offer 


practices 


14d-2 


14e-2 Trading in subject com- 
pany securities prior to 
bidder’s public an- 
nouncement of the in- 
tention to make a tend- 


er offer 
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In light of the foregoing, the Commission is with- 
drawing the remaining 1976 tender offer proposals 
which have not previously been adopted. While the 
proposals published herein are not applicable to 
presently pending tender offers or to any tender offer 
which is commenced prior to the actual adoption and 
effectiveness of the proposals contained herein, the 
Commission recognizes that prompt rulemaking 
action is necessary and appropriate. Therefore, the 
Commission has tentatively established the following 
timetable: (1) the public comment period on these 
proposals will be open until March 30, 1979; (2) the 
prompt revision of the proposals, if necessary, in light 
of the comment letters received; (3) adoption of the 
proposals, as revised, is anticipated by June 30, 1979; 
and (4) effectiveness of the adopted proposals is 
anticipated by Juiy 31, 1979. 


Definition of the Term “Tender Offer” 


In recognition of the dynamic nature of tender offers 
and the need for the Williams Act to be interpreted 
flexibly in a manner consistent with its purposes, the 
Commission affirms its position that a definition of 
the term “tender offer’ is neither appropriate nor 
necessary at this time. The Commission wishes to 
emphasize that in its view the term should be under- 
stood in a context which furthers the purposes of the 


Williams Act. Thus, this position should in no way be 
construed to mean that the term applies only to a so- 
called “conventional” tender offer. 


In this regard, the Commission wishes to reiterate 
that the purposes of Sections 14(d) and 14(e) of the 
Williams Act include ensuring that meaningful 
information is provided to investors before they are 
required to make an investment decision in response 
to an offer, request or invitation to tender and 
ensuring that such decisions may be made in an 
atmosphere which provides sufficient time to receive 
and evaluate the information presented, any view con- 
cerning the offer provided by the subject company and 
any competing offer for securities of the same class 
of securities being sought. 


In the Commission’s view, the term ‘tender offer” is 
to be interpreted flexibly in accordance with the 
intended purposes of Sections 14(d) and 14(e) of the 
Williams Act. Therefore, the determination of whether 
a transaction or series of transactions constitutes a 
tender offer depends upon consideration of the 
particular facts and circumstances in light of such 
purposes. 


lll. SYNOPSIS 


A. OVERVIEW OF APPLICATION AND OPERATION 
OF PROPOSED RULES AND SCHEDULE 





The proposed rules are grouped into two proposed 
regulations, Regulations 14D and 14E, the application 
of which depends on whether the tender offer is 
subject to Section 14(d) of the Exchange Act or not. If 
the tender offer is for securities of a class of 
securities referred to in Section 14(d)(1), both of the 
proposed Regulations would apply. If the tender offer 
is not subject to that sub-section, only proposed 
Regulation 14E would apply. The following discussion 
pertains only to a tender offer in which both of the 
proposed Regulations would be applicable. 


The proposals which regulate the bidder may be 
divided into four categories: filing requirements; dis- 
semination provisions; disclosure requirements; and 
substantive provisions. Before discussing these cate- 
gories, it should be noted that the operation of these 
proposals is triggered by the date of commencement 
of the tender offer, which as defined by proposed Rule 
14d-6 is essentially equivalent to the date the offer is 
first published, sent or given to security holders. 


The filing requirements are set forth in proposed Rule 
14d-2 and would govern the filing of the bidder’s 
Schedule 14D-1 and amendments thereto with the 
Commission. Moreover, a bidder would be required to 
make hand delivery of the initial filing and amend- 
ments thereto to the subject company, and under 
certain conditions to national securities exchanges 


and to the NASD. A competing bidder would also be 
required to hand deliver the initial filing to any 
previous bidder whose tender offer for the same class 
of securities had not yet expired. 


Proposed Rule 14d-4 would establish three non- 
mandatory, non-exclusive methods of disseminating a 
cash tender offer to security holders: long-form publi- 
cation, summary publication, and the use of 
shareholder lists and security position listings 
(‘stockholder lists”). The dissemination process 
envisioned by each of these methods includes the 
initial solicitation, and additional soliciting materials 
published, sent or given to security holders during the 
tender offer. Since these methods are non-exclusive, a 
cash tender offer may be published, sent or given to 
security holders by other means. The dissemination of 
an exchange tender offer is governed by the 
provisions of the Securities Act of 1933 if the trans- 
action is subject to the registration requirements of 
that Act. 


The use of the stockholder lists method is facilitated 
by proposed Rule 14d-5 which would enable a bidder 
to disseminate its tender offer materials in a manner 
substantially similar to that under present Rule 14a-7 
[17 CFR 240.14d-7], which relates to proxy contests. 
The tender offer materials would be disseminated to 
security holders pursuant to the stockholder lists. The 
subject company would determine whether to retain 


the stockholder lists, in which case the subject 
company would disseminate the bidder’s tender offer 
materials, or to furnish the stockholder lists to the 
bidder, in which case the bidder would disseminate 
the tender offer materials. 


While the dissemination provisions of proposed Rule 
14d-4 would apply only to cash tender offers and 
would not be mandatory, the disclosure requirements 
of proposed Rule 14d-3 would apply to any tender 
offer subject to Section 14(d) and would impose dis- 
closure obligations on the bidder with respect to the 
initial solicitation and additional tender offer materials 
published, sent or given to security holders during the 
tender offer. The specific disclosure requirements of 
this proposal would generally depend on whether a 
summary advertisement of the tender offer is used in 
the dissemination process. Summary advertisements 
would be permitted only with respect to summary 
publication and stockholder lists. If either of these 
methods is used, the disclosure requirements of pro- 
posed Rule 14d-3(b)(2) apply. Other tender offers, 
such as cash tender offers which are published by 
means of long-form publication, exchange offers or 
unconventional tender offers, would be subject only 
to the requirements of proposed Rule 14d-3(b)(1). 


With respect to cash tender offers, proposed Rules 
14d-3, 14d-4 and 14d-5 are designed to operate in 
concert. This interrelationship is demonstrated by the 
brief description of the chronological operation of a 
cash tender offer by the use of stockholder lists, 
which follows: (1) the bidder would request the use of 
the stockholder lists pursuant to Rule 14d-5(a); (2) the 
subject company would make its election either to 
disseminate the tender offer materials or to furnish 
the stockholder: lists; (3) if the subject company 
conducts the dissemination, proposed Rule 14d-5(b) 
would govern the subject company’s conduct and 
proposed Rule 14d-4(a)(3)(i) would apply to the 
bidder; (4) if the subject company furnishes the stock- 
holder lists to the bidder, proposed Rule 14d-5(c) 
would apply to the subject company and proposed 
Rule 14d-4(a)(3)(ii) would prescribe the method by 
which the bidder would disseminate its tender offer 
materials; (5) under either Item 3 or 4, at the approxi- 
mate beginning of the dissemination process the 
bidder would be required to publish a summary 
advertisement which would determine the date of 
commencement of the bidder’s tender offer and which 
would be limited to the information described in pro- 
posed Rule 14d-3(b)(2); (6) under either Item 3 or 4, 
the bidder’s tender offer materials would contain the 
disclosure required by proposed Rule 14d-3(b)(1); and 
(7) a similar sequence would be followed with respect 
to material changes in the bidder's tender offer 
materials. 
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The substantive provisions with respect to a tender 
offer are set forth in proposed Rules 14e-1, 14d-7, 
14d-9 and 14d-8. Proposed Rule 14e-1 would regulate 
the length of a tender offer. Any tender offer would be 
required to remain open for thirty business days from 
the date of commencement and for ten business days 
from the date of a notice of increase in the offered 
consideration or the dealer’s soliciting fee. These time 
periods are designed to operate concurrently. Thus, if 
a tender offer commences on business day 1 and the 
bidder increases the consideration on business day 
19, the ten business day period will expire during the 
minimum thirty business day period. 


Two proposals would regulate the terms under which 
the tender offer would be conducted. The additional 
withdrawal rights provided by proposed Rule 14d-7 
would operate independently of the time period 
requirements of proposed Rule 14e-1. Under proposed 
Rule 14d-7, an initial withdrawal period of 15 business 
days would be provided and, if a competing offer is 
made, an additional ten day withdrawal period would 
be required under certain conditions. As with the time 
periods of proposed Rule 14e-1, the additional with- 
drawal right time periods would be computed con- 
currently, rather than consecutively. Proposed Rule 
14d-9 would enable a bidder to vary either or both of 
the pro rata acceptance provisions of Section 14(d)(6) 
on the condition that (1) the minimum ten day periods 
under the statute are provided; and (2) the bidder’s 
tender offer materials disseminated on the date of 
commencement of the offer disclose the different pro 
rata time periods. The proposal is intended to be 
voluntary in operation. 


Two proposals would regulate the bidder’s conduct 
after the termination of the tender offer. Proposed 
Rule 14e-1(c) would require payment for or the return 
of the deposited securities to security holders as soon 
as reasonably practicable after the termination of the 
tender offer. Proposed Rule 14d-8 would integrate 
with the tender offer for the purposes of Section 
14(d)(7) certain purchases of subject company 
securities by the bidder or its affiliates which occur 
during the forty business day period following the 
date the tender offer terminated. Such purchases 
would be deemed to have occurred prior to the 
expiration of the tender offer for purposes of the “Best 
Price Rule.” 


The subject company would be specifically regulated 
by two proposals. If a bidder determined to use the 
subject company’s stockholder list, the subject 
company would be required to comply with the appli- 
cable provisions of proposed Rule 14d-5. If the 
subject company made a solicitation or recom- 
mendation to security holders with respect to the 
tender offer, proposed Rule 14d-10 would require the 
filing and delivery of the proposed Schedule 14D-10 to 
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the Commission and certain designated persons as 
soon as practicable on the date the solicitation/ 
recommendation is first published, sent or given to 
security holders. The disclosure in the solicitation/ 
recommendation disseminated to security holders by 
the subject company would be required to contain 
certain information, based on the provisions of 
proposed Schedule 14D-10. Material changes to that 
schedule would be filed, delivered and disseminated 
in a similar manner. 


Two proposals would pertain to persons other than 
the subject company. Proposed Rule 14d-10, 
descrioed above, would pertain to the solicitations/ 
recommendations of certain specified persons with 
respect to the tender offer. Generally, persons who 
are related to the subject company or the bidder 
because of employment, membership on the board of 
directors or shareholder or affiliate status would be 
included in the persons required to comply with the 
proposal. To avoid unnecessary regulation, the pro- 
posal would not include every solicitation/recom- 
mendation made with respect to a tender offer subject 
to Section 14(d). It should be noted, however, that 
communications not covered by the proposal, as well 
as those regulated by the proposal, are subject to 
Section 14(e) of the Act. 


Proposed Rule 14e-2 would proscribe the purchase of 
subject company securities by any person who, on the 
basis of non-public informaiton received directly or 
indirectly from a bidder, knows or has reason to 
believe that the bidder will make a tender offer, unless 
such person makes a public announcement of the 
information received. If adopted, the proposal would 
establish a “disclose or abstain from trading rule” 
with respect to such material non-public information 
under Section 14(e). 


SYNOPSIS OF PROPOSALS 


A. PROPOSED RULE 14d-1: DEFINITIONS [17 CFR 
240.14d-1] 

At present, Regulation 14D [17 CFR 240.14d-1 through 
240.14d-101] does not contain a definitional section. 
Proposed Rule 14d-1 would establish a definitional 
framework which would clarify terms frequently used 
in the proposed Regulations and would provide 
guidance concerning the operation of certain terms. 


Under the proposal, terms defined in the Exchange 
Act and in Rule 12b-2 [17 CFR 240.12b-2] promulgated 
thereunder would have the same meaning in the pro- 


posed Regulations, unless the context otherwise 
requires. In addition, eight specific terms would be 





defined.2? The terms “bidder” and “subject company” 
provide short-hand references to the principal partici- 
pants in a tender offer and avoid certain perjorative 
terms now commonly used to describe participants in 
a tender offer. The term “bidder’ would mean any 
person*° who makes a tender offer or on whose 
behalf a tender offer is made. With respect to 
proposed Rule 14e-2, discussed below, the term 
would include a person who proposes to make a 
tender offer. While the term would not include an 
issuer which makes a tender offer for securities of any 
class of which it is the issuer,“ it would pertain to an 
affiliate of such issuer which makes a tender offer for 
such securities. Thus, the proposed definition is 
consistent with Section 14(d)(8) of the Exchange Act 
the legislative history of Section 14(d) of that Act30 
and the Commission’s administrative practice under 
present Regulation 14D. 


Both record holders and beneficial owners of the 
securities being sought by the tender offer are 
included in the term “security holders.” The term 
“beneficial owner” would have the same meaning as 
that set forth in Rule 13d-3 [17 CFR 240.13d-3] which 
provides that a beneficial owner of a security includes 
any person who directly or indirectly has or shares 





27similar versions of three of these terms are cur- 
rently in Schedule 14D-1. Instruction C contains a 
definition of the term ‘‘executive officer’’ and In- 
struction G defines the terms ‘‘bidder’’ and ‘‘subject 
company’”’ for purposes of Schedule 14D-1. Since the 
inclusion of these terms would be unnecessary if 
proposed Rule 14d-1 is adopted, the Commission is 
also proposing technical amendments which would 
delete the definitions of these terms from Schedule 
14D-1. Moreover, the amendments to Rule 14d-1 con- 
tained in the 1977 Release contained a_ definition of 
the term ‘‘beneficial owner’’ that is identical to that 
contained in the proposal. 


28The term ““person’’ would have the same meaning 
as that under Sections 3(a)(9) and 14(d)(2) of the Ex- 
change Act. 


29such tender offers are the subject of proposed Rule 
13e-4 and related Schedule 13E-4. 


30See 1970 Senate Hearings at 12; and S. Rep. No. 91- 
1125, 91st Cong., 2d Sess. 5 (1970), which stated that: 


A controlling person of a corporation is 
subject to the tender offer requirements 
of Section 14(d) and the acquisition re- 
porting requirements of Section 13(d), 
whereas the issuer is exempt. 


voting power and/or investment power with respect to 
the specified security. 


The bidder’s formal offer, the related transmittal letter 
and amendments thereto are specifically included in 
the term “tender offer material.” Other materials are 
included in this non-exclusive definition, if such 
materials are disseminated to security holders by the 
bidder and, directly or indirectly, solicit, invite or 
request tenders of securities. Thus, a document which 
is not published, sent or given to security holders or 
which does not solicit, invite or request tenders would 
not be included in the meaning of the term. 


The terms “executive officer” and “business day” are 
patterned on similar terms in the general rules and 
regulations under the Securities Act and/or the 
Exchange Act.32 A business day would consist of the 
twenty-four hour period of any day on which the 
Commission’s principal office in Washington, D.C. is 
scheduled to be open for business. This definition 
will, if adopted, provide a uniform standard for the 
application of time periods under the proposed 
Regulations. 


In view of the clarification of commencement date for 
tender offers under proposed Rule 14d-6 and the time 
period provisions of proposed Rules 14d-7 and 14e-1, 
discussed below, it was necessary to determine by 
rule when the time periods under Sections 14(d)(5) 
and 14(d)(6) of the Exchange Act and the proposed 
rules start running. Since the 1976 Release, courts 
have taken .divergent positions. In the Commis- 
sion’s view, the course embodied in proposed Rule 
14d-1(g) would provide maximum protection for 
investors and certainty to bidders by starting the time 
periods running on the date of commencement of the 
tender offer. Thus, the date of commencement would 
trigger the operation of certain provisions of the 





31§ee Release No. 34-14692 (April 28, 1978) (43 FR 
18484). 


32F or ‘‘executive officer’’ see Securities Exchange Act 
Release No. 34-15380 (December 4, 1978) (43 FR 
58181). Terms relating to the business hours of the 
Commission are set forth in 17 CFT § 230.110 and 17 
CFR 240.0-2. 


33S¢e ‘Peterson v. Federal Development Co.’’ 416 F. 
Supp. 466, 475-476 (S.D.N.Y. 1976) (date of publica- 
tion of a tender offer should be excluded with the 
following date being counted as day one); and 
“‘Copperweld Corp. v. Imetal’’ 403 F. Supp. 579, 
596-597 (W. D. Pa. 1975) (statute could not be inter- 
preted to discount the date of publication in 
calculating withdrawal period). 
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Williams Act and the substantive provisions there- 
under, if the tender occurs on a business day. If the 
tender offer is first published, sent or given to 
security holders on a non-business day, the Williams 
Act and the rules thereunder would apply on that date 
but the statutory and regulatory time periods would 
begin to run on the first business day after the tender 
offer is commenced. For example, if a tender offer for 
less than all the securities of a subject company is 
first published on business day 1 and assuming that 
proposed Rule 14d-9 is not used by the bidder, the 
offer commences on that date and the initial ten day 
period under Section 14(d)(6) will begin running on 
business day 1 and end on day 10. If the tender offer 
commenced on a non-business day, the provisions of 
the Williams Act would apply but the initial time 
period for proration would begin on the first business 
day following commencement and toll ten days there- 
after. This standard would establish consistency 
between the statute and the rules promulgated there- 
under with respect to the time counting procedure. 


Proposed Rule 14d-1(h) incorporates the definition of 
the term “security position listing” as that term is 
used in proposed Rule 17Ad-8 [17 CFR 240.17Ad-8].34 
The term is there defined, in the case of the securities 
of any issuer held by a registered clearing agency, 5 
in the name of the clearing agency or its nominee, as 
a list of the participants’? in the clearing agency on 
whose behalf the clearing agency holds the issuer’s 
securities and of the participant’s respective positions 
in such securities as of a specified date. In the event 
that further rulemaking action is not taken with 
respect to proposed Rule 17Ad-8 prior to the adoption 
of proposed Rule 14d-1, a description similar to that 
stated above, rather than a reference to another rule, 
will be included in the definition of “security position 
listing.” 


B PROPOSED RULE 14d-2: FILING AND DE- 
LIVERY OF TENDER OFFER STATEMENT [17 CFR 
240.14d-2] 


Section 14(d)(1) of the Exchange Act imposes certain 
requirements upon a bidder who makes a tender offer 
for any of certain specified classes of equity 





34Release No. 34-14493 (February 22, 1978) (43 FR 
8269). 


35The term ‘“‘clearing agency’’ is defined in Section 
3(a)(23) of the Exchange Act. 


36The term “‘participants’’ is defined in Section 
3(a)(24) of the Exchange Act. 
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securities?” if upon consummation of such tender 
offer the bidder would be the beneficial owner of more 
than 5 percent of such class of securities. At the time 
the tender offer is first published, sent or given to 
security holders, the bidder is required to have filed 
with the Commission a statement containing the 
information specified by Section 13(d) of the 
Exchange Act and such additional information as 
required by Commission rule or regulation and to have 
sent a copy of such statement to the subject 
company. The bidder’s requests or invitations for 
tenders as well as advertisements of the tender offer 
are required to be part of the filing. Similar procedures 
are required with respect to additional material 
soliciting or requesting tender offers after the initial 
solicitation. The provisions of present Rule 14d-1 [17 
CFR 240.14d-1] are patterned on those of Section 
14(d)(1). Moreover, present Rule 14d-1(b) requires that 
in the event of a material change in the Schedule 
14D-1 the bidder promptly file an amendment thereto. 


With certain changes, proposed Rule 14d-2 would 
generally conform to the present filing framework. 
Under proposed Rule 14d-2(a), a bidder making a 
tender offer subject to Section 14(d)(1) of the 
Exchange Act would be required to take certain 
actions as soon as practicable on the date of 
commencement of the tender offer.38 In addition to 





37The specified classes are: any class of equity secu- 
rities registered pursuant to Section 12 of the Ex- 
change Act; any class of equity securities which would 
have been required to be registered pursuant to 
Section 12 except for the exemption provided in 
Section 12(g)(2)(G) of the Exchange Act; and any class 
of equity securities issued by a closed-end investment 
company registered under the Investment Company 
Act of 1940. 


38Compliance with the proposal would not be required 
until the date of commencement of the tender offer. 
(The ‘‘commencement”’ of a tender offer is the subject 
of proposed Rule 14d-6 [17 CFR 240.14d-6], discussed 
below.) The standard of filing as soon as practicable 
on the date of commencement is a departure from 
present practice. Because of the difficulty in ascer- 
taining the precise time that a tender offer is first pub- 
lished, sent or given to security holders, bidders are 
often unable to file a Schedule 14D-1 with the Com- 
mission on the same date that the offer is commenced. 
For example, since the publication times of morning 
newspapers occur prior to the Commission’s opening 
of business a bidder under the present rule files the 
Schedule 14D-1 prior to the day of publication in order 
to avoid a technical violation of present Rule 14d-1(a). 
Similar problems are presented in tender offers Which 
use mailings to shareholders. In the Commission’s 


« 


a 





making a filing with the Commission, the bidder 
would be required to deliver, as soon as practicable 
on the date of commencement, a copy of the 
Schedule 14D-1 to: the subject company;39 any 
previous bidder which has filed a Schedule 14D-1 with 
respect to a tender offer which has not yet termi- 
nated*Y for the same class of securities; and to any 





view, the standard in proposed Rule 14d-2(a) would 
enable a bidder to file with the Commission as soon as 
practicable on the same day that the tender offer is 
first published, sent or given to security holders and 
would facilitate the confidentiality of the tender offer 
until the date of commencement. For example, with 
respect to the filing requirement ‘‘as soon as practi- 
cable’’ normally would be at the time the Commission 
opens for business. Moreover, the proposal would be 
consistent with the legislative history of the Williams 
Act. As originally introduced, the bill which became 
the Williams Act required a filing five days before the 
tender offer was made. In rejecting the requirement 
of pre-commencement filing and review, the Senate 
Report stated that: 


{I]n view of the authority and responsi- 
bility of the Securities and Exchange 
Commission to take appropriate action in 
the event that inadequate or misleading 
information is disseminated to the public 
to solicit acceptance of a tender offer, 
the bill as approved by the committee 
requires only that the statement be on file 
with the Securities and Exchange Com- 
mission at the time the tender offers is 
first made to the public. 


1967 Senate Report at 4. The Commission believes 
that the determination of the exact time that a tender 
offer is first made was not intended by Congress for 
the application of the filing requirement. To avoid the 
premature disclosure of an impending tender offer and 
consequent market disruption, the Commission 
believes that a filing as soon as practicable on the date 
of commencement is an adequate requirement. 


Advance filing would not be required by the proposal. 
However, a practice has developed of bidders volun- 
tarily submitting tender offer material to the staff prior 
to the date of commencement. The proposal is not 
intended to change the present administrative practice 
of the staff receiving and reviewing on an informal 
basis tender offer documents that have not been filed. 


39This requirement implements the specific provisions 
of Section 14(d)(1) of the Exchange Act. 


40This requirement is necessary to implement the 


additional withdrawal rights provided to security 
holders under proposed Rule 14d-7(a)(2) by ensuring 


national securities exchange where the class of the 
subject company’s securities sought by the tender 
offer is registered and listed for trading 1 and to the 
National Association of Securities Dealers Inc. (the 
“NASD”), if the class of securities sought by the 
tender offer is traded in the over-the-counter 
market.4 


In view of the importance of providing for exchanges 
to receive such information in a manner sufficient to 
enable such exchanges to institute appropriate action 
in a timely fashion, the Commission believes this 
delivery requirement is in the public interest and for 
the protection of investors. Comment is specifically 
requested, however, on whether this delivery require- 





that a previous bidder receives prompt notice of the 
commencement of another tender offer for the same 
class of securities. 


41The disclosure in the subject company’s most recent 
Annual Report on Form 10-K [17 CFR 249.310] could 
be relied upon in determining which, if any, exchange 
should receive a transmittal, unless the bidder has 
reason to believe that such information is not current. 
A bidder would not be required to transmit materials 
to an exchange upon which the subject class of 
securities has unlisted trading privileges. Normally, 
the standard of ‘‘as soon as practicable’’ on the date of 
commencement would be prior to the opening of a 
securities exchange. 


42While Section 14(d)(1) of the Exchange Act does not 
specifically require a bidder to transmit a statement to 
each exchange where the security is registered and 
listed for trading, the Commission believes that the 
transmittal requirement is necessary and appropriate 
in the public interest and for the protection of 
investors and therefore within the Commission’s 
authority under other provisions of the Exchange Act, 
such as Section 14(d)(4). Cf. Section 13(d)(1) of the 
Exchange Act. Because of the unsettling and dis- 
ruptive effects that tender offersmay have on trading 
activity in the subject company’s securities, the 
Commission believes that securities exchanges and the 
NASD should have direct access to the complete 
disclosure by a bidder during a tender offer. 
Additionally, the requirement will expand access to 
such statements. Moreover, such information will 
assist exchanges in any determination to suspend 
trading in the subject company’s securities and there- 
fore can be instrumented in avoiding manipulation of 
such securities. See also testimony of Donald L. 
Calvin, Vice President, New York Stock Exchange, 
1967 Senate Hearings at 76. 
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ment should be limited to the principal exchange43 on 
which the class of securities is registered and listed 
for trading and whether such a limitation would result 
in the timely dissemination of sufficient information 
relating to the tender offer to other exchanges on 
which such class of securities is registered and listed 
for trading. In addition, the Commission believes that 
the requirement of delivery to the NASD with respect 
to any security quoted in NASDAQ would serve 
the public interest and would protect investors by 
encouraging early and widespread dissemination of 
information concerning the tender offer and by per- 
mitting the NASD, where appropriate, to suspend the 
display of quotation information on NASDAQ 
terminals pending such dissemination.44 The 
Commission specifically requests comment, however, 
on whether this requirement is appropriate or places 
an unwarranted burden on bidders. 


Proposed Rule 14d-2(b) would require a similar filing 
and delivery procedure with regard to material 
changes in the information set forth in the Schedule 
14D-1. An amendment to that Schedule disclosing the 
change“ would be filed with the Commission and 
delivered to the subject company, and to any 
exchange and/or the NASD, as required by proposed 
Rule 14d-2(a), promptly but not later than the date 
that disclosure of the material change is first 
published, sent or given to security holders. An 
exception to the filing and delivery requirement would 
be made with respect to an amendment to Schedule 
14D-1 that only disclosed the number of shares 
deposited to date and/or announced an extension of 
the tender offer’s duration. Filing and delivery of such 
an amendments could be made by the bidder promptly 
after the date such limited tender offer material is first 
published, sent or given to security holders.46 





43Principal exchange means the securities exchange 
on which the greatest amount of exchange trading in 
the class of securities takes place. 


44See NASD By-Laws, Schedule D, Section 11(B)(3). 


45Thus, the amendment would not be required to 
repeat those partions of the Schedule 14D-1 or prior 
amendments thereto which are unchanged. 


46The Commission received testimony at the Tender 
Offer Hearings about the logistical problems of filing 
such limited, but important, material with the 
Commission prior to or contemporaneous with its 
public release. The Commission believes that the 
proviso in proposed Rule 14d-2(b) would facilitate 
rapid dissemination of such limited material to share- 
holders and would resolve any procedural difficulties 
incurred in such dissemination. 
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Under proposed Rule 14d-2(c), additional tender offer 
material would be required to be filed as an exhibit to 
Schedule 14D-1 and to be delivered to the subject 
company, any exchange and/or the NASD, as required 
by proposed Rule 14d-2(a). The filing and delivery 
would be made promptly but not later than the date 
such additional tender offer material is first 
published, sent or given to security holders, except 
for additional tender offer material described in the 
proviso in Rule 14d-2(b) which could be filed and 
delivered promptly after dissemination to security 
holders. 


In certain situations, paragraphs (b) and (c) of the 
proposal would operate in tandem. If a material 
change occurs in the Schedule 14D-1, the amendment 
disclosing such change would be filed and delivered 
pursuant to proposed paragraph (b) and the additional 
tender offer material disseminated to security holders 
would be filed as an exhibit and delivered pursuant to 
proposed paragraph (b) and the additional tender offer 
material disseminated to security holders would be 
filed as an exhibit and delivered pursuant to proposed 
paragraph (c). If the additional tender offer material 
did not disclose a material change, only proposed 
Rule 14d-2(b) would apply but the filing of such 
additional tender offer material with the Commission 
would be considered as an amendment to the 
Schedule 14D-1. 


In the Commission’s view, proposed Rule 14d-2 
would, if adopted, create a more efficient system of 
filings with the Commission and deliveries to 
interested persons. The requirement of delivery to 
securities exchanges and/or the NASD is designed to 
assist these organizations by providing them with 
information on a timely basis. Not only would access 
to Schedule 14D-1’s and amendments thereto be 
expanded, but the decision-making process concern- 
ing trading halts, or in the case of the NASD quo- 
tation halts, would be assisted. Therefore, the 
Commission believes that the burden placed on 
bidders by this requirement would be outweighed by 
the anticipated benefits to investors and is justified by 
the remedial purposes of the Williams Act. 


C. PROPOSED RULE 14d-3: DISCLOSURE RE- 
QUIREMENTS WITH RESPECT TO TENDER OFFERS 
[17 CFR 240.14d-3]. 


Present Rule 14d-1(c) sets forth the information 
required to be published, sent or given to security 
holders by a bidder in any tender offer subject to 
Section 14(d)(1) of the Exchange Act. Present Rule 
14d-1(d) specifies the information which must be 
included in a bidder’s additional soliciting material. 





Proposed Rule 14d-3 is similar to the present dis- 
closure framework in that it would establish specific 
disclosure requirements with respect to any tender 
offer subject to Section 14(d)(1) of the Exchange Act. 
Unlike the present rule, however, the disclosure 
requirements of proposed Rule 14d-3(a) would 
differentiate between the various methods by which 
tender offers are disseminated to security holders. 
Proposed Rule 14d-3(b), which sets forth the 
information required to be disclosed, follows the 
pattern established by proposed Rule 14d-3(a). 


With respect to cash tender offers, the disclosure 
requirements of proposed Rule 14d-3(a) will depend 
on two factors: (1) whether the tender offer is dis- 
seminated by one or more of the methods provided 
under proposed Rule 14d-4;47 and (2) if proposed 
Rule 14d-4 is applicable, whether the method involves 
the use of a summary advertisement of the tender 
offer. When a bidder uses a method under proposed 
Rule 14d-4 to disseminate a cash tender offer, either 
sub-paragraph (a)(1), (a)(2) or (a)(3) of proposed Rule 
14d-3 will determine what information described in 
proposed Rule 14d-3(b) will be required to be 
disseminated to security holders. Since the summary 
publication and use of stockholder lists contemplate 
the use of a summary advertisement, sub-paragraphs 
(a)(2) and (a)(3) of the proposal would require a bidder 
using either of these methods to comply with 
proposed Rule 14d-3(b)(1) and (b)(2). Since the long- 
form method of publication does not involve a 
summary advertisement, proposed Rule 14d-3(a)(1) 
would only require a bidder to comply with sub- 
paragraph (b)(1) of the proposal. If a cash tender offer 
is disseminated other than by means of proposed 
Rule 14d-4, proposed Rule 14d-3(a)(4) would be appli- 
cable and would require a bidder to disclose to 
security holders the information set forth in proposed 
Rule 14d-3(b)(1). 


The disclosure requirements for an exchange tender 
offer subject to Section 14(d)(1) of the Exchange Act 
would be governed by proposed Rule 14d-3(a)(4) 
which would require a bidder making such an offer to 
disclose to security holders the information required 
by proposed Rule 14d-3(b)(1). 


Unconventional cash and exchange tender offers 
would also be governed by proposed Rule 14d-3(a)(4). 
In such offers, bidders would be required to disclose 
to security holders the information required by pro- 
posed Rule 14d-3(b)(1). 


Pursuant to the provisions of proposed Rule 14d-3(a), 
the information set forth in proposed Rule 14d-3(b)(1) 
would be required to be disclosed to security holders 
in the tender offer materials of any tender offer which 
is subject to Section 14(d)(1) of the Exchange Act. 
While substantially similar to the information required 
by present Rule 14d-1(c), the proposal would require 
additional disclosure with respect to the scheduled 
expiration date of the tender offer (proposed Rule 
14d-3(b)(1)(iv)), the manner of effecting withdrawal of 
deposited securities (proposed Rule 14d-3(b)(1)(v)), 
and, in a tender offer for less than all the securities of 
a class, the present intention or plan of the bidder 
with respect to such offer in the event of an over- 
subscription by security holders (proposed Rule 
14d-3(b)(1)(vi). Disclosure of what a bidder presently 
intends or plans to do if a partial tender offer is over- 
subscribed will provide meaningful information to 
security holders who are confronted with an invest- 
ment decision whether to tender, sell into the market 
or hold securities sought by such an offer. Such dis- 
closure is made in some tender offer materials under 
current practice and is consistent with the legislative 
history of the Williams Act.48 


Proposed Rule 14d-3(b)(2) specifies the limited dis- 
closure to be made in a summary advertisement. In 
addition to certain specified information, the 
summary advertisement would contain appropriate 
instructions as to how security holders would be able 
to obtain the bidder’s tender offer material at the 
bidder’s expense and a statement that the disclosure 
made in such tender offer materials is incorporated by 
reference in the summary advertisement. 


Because of the requirements of present Rule 14d-1(c), 
bidders have been unable to employ any kind of 
summary advertisement.49 Under the proposal, 
bidders would be permitted to use summary adver- 
tisements but only in cash tender offers which are 
disseminated by means of either summary publication 
or the use of stockholder lists under proposed Rules 
14d-4(a)(2) and (a)(3), respectively. 


In addition to the limited types of tender offers in 
which it can be used, the content of a summary adver- 
tisement would be limited to the information enum- 
erated in proposed Rule 14d-3(b)(2). The inclusion of 
information other than that specified by proposed 
Rule 14d-3(b)(2) in the initial summary advertisement 
or that specified by proposed Rule 14d-3(c)(2) in a 





47s discussed below, proposed Rule 14d-4 would 
establish three non-exclusive methods of dissemi- 
nation: long-form publication; summary publication; 
and the use of stockholder lists and security position 
listings. 


48See 1970 Senate Hearings at 12. 


49See Interpretive Notice in SEC News Digest of May 
12, 1978. 
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subsequent summary advertisement would result in 
making those provisions unavailable to the bidder 
which would then be required to comply with the dis- 
closure requirements of proposed Rules 14d-3(b)(1) 
and (c)(1). In order to highlight the limited nature of a 
summary advertisement, an Explanatory Note is 
included in proposed Rule 14d-3(b)(2). The Note 
explains that the Rule prevents the inclusion of a 
transmittal letter in the summary advertisement. This 
is intended to encourage shareholders to request the 
bidder’s tender offer materials in making their invest- 
ment decision with respect to the tender offer. 


Proposed Rule 14d-3(c) pertains to disclosure in addi- 
tional soliciting materials. As with present Rule 
14d-1(d), proposed Rule 14d-3(c)(1) would permit a 
bidder to omit certain information that had previously 
been furnished to security holders in connection with 
the tender offer. Under proposed Rule 14d-3(c)(2), a 
summary advertisement published, sent or given to 
security holders after the initial summary advertise- 
ment would contain disclosure of any material change 
in the bidder’s tender offer materials or a fair and 
adequate summary thereof. 


The Commission believes that proposed Rule 14d-3 
would, if adopted, establish a comprehensive frame- 
work for the disclosure required to be disseminated to 
security holders in the bidder’s initial solicitation and 
in additional soliciting material. The limited dis- 
closure requirements for summary advertisements will 
provide increased flexibility to bidders making cash 
tender offers subject to Section 14(b)(1). It is also 
anticipated that the use of summary advertisements 
will facilitate rapid dissemination of the fact that a 
tender offers subject to Section 14(d)1. It is also 
holders on a more equal footing will prevent those 
who have acquired such information from taking 
advantage of those who have not. 


D. PROPOSED RULE 14d-4: DISSEMINATION OF 
CASH TENDER OFFERS [17 CFR 240.14d-4] 


Although present Rule 14d-1(c) specifies certain 
information which must be included when a tender 
offer is published, sent or given to security holders, it 
does not specify any particular method of disseminat- 
ing such information. 


In passing the Williams Act, Congress considered the 
situation in which a shareholder is required to make 
an investment decision with respect to a tender offer 
without adequate information as “precisely the kind of 
dilemma which our Federal securities laws are 
designed to prevent.”¥” By requiring full and fair dis- 
closure for the benefit of investors in connection with 





501967 Senate Report at 2. 
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tender offers, Congress acted to resolve this dilemma 
and to “correct the current gap in our securities 
laws.”°! The disclosure process envisioned by the 
Williams Act is not limited to the items of information 
which must be disclosed. The process includes the 
dissemination of material information to share- 
holders. Without ensuring that the information is 
communicated to shareholders, the disclosure 
requirements are of limited utility and the shareholder 
is again faced with the same dilemma which Congress 
sought to resolve by passing the Williams Act. 


In “Piper v. Chris-Craft Industries, Inc.”52 the 
Supreme Court recognized that dissemination is part 
of the disclosure purpose of the Williams Act by 
stating that “the legislation is designed solely to get 
needed information to the investor....” 3 In 
support of this statement, the Court relied on a state- 
ment by Senator Williams: 


We have taken extreme care to avoid 
tipping the scales either in favor of 
management or in favor of the person 





5lid. at 4. Confirming the view that the legislation 
which would become the Williams Act was designed to 
fill ‘‘a rather large gap in the securities statutes,’’ 
Manuel Cohen, then Chairman of the Commission, 
testified that 


[T]he general approach... 
of this bill is to provide the 
investor, the person who is 
required to make a decision 
an opportunity to examine 
and assess the relevant facts. 


Id. at 15. In other testimony, then Chairman Cohen 
stated that the legislation was designed so 


that the information which 
is to be provided to the in- 
vestor does in fact get to him 
within a reasonable time, and 
effectively. 


Id. at 63. Mr. Cohen also recognized the relationship 
between dissemination and disclosure in stating that 


disclosure is useful if it reaches 
the people for whom it is in- 
tended. 


Id. at 178. 
52430 U.S. 1 (1976). 


S3iq. at 31. 





making the takeover bids. $.510 is 
designed solely to require full and fair dis- 
closure for the benefit of investors. 113 
Cong. Rec. 24664 (1967).94 


Thus the legislative history and case law recognize 
that dissemination, as indicated in the term 
“published, sent or given to security holders” is part 
of the disclosure process of the Williams Act. 


Proposed Rule 14d-4 would encourage adequate dis- 
semination of cash tender offers that are subject to 
Section 14(d)(1) of the Exchange Act. Designed to 
operated in conjunction with proposed Rules 14d-3 
and 14d-5, the proposal would establish standards 
whereby information disseminated in compliance with 
iis provisions wouid be deemed “published, sent or 
given to security holders” for purposes of Section 
14(d)(1). 


Since exchange tender offers are disseminated pur- 
suant to procedures under the Securities Act of 1933, 
the proposal pertains only to cash tender offers. In 
recognition of the diverse ways that cash tender offers 
are disseminated, particularly in unconventional 
tender offers, the proposal is not intended to consti- 
tute either mandatory or exclusive regulation. Rather, 
the proposal would add content and clarity to the term 
“published, sent or given” by providing definitions of 
three alternative methods of disseminating cash 
tender offers: long-form publication; summary 
publication, and use of stockholder lists and security 
position listings. Moreover, a bidder would be able to 
utilize more than one of the proposed methods so 
long as there is full compliance with each method 
used. 


Long-form publication under proposed Rule 14d-4(a)- 
(1) is substantially equivalent to the current practice 





541d. (Emphasis in original). See also ‘‘Rondeau v. 
Mosinee Paper Corporation’’ 422 U.S. 49 (1975) in 
which the Court stated 


[T]he purpose of the Williams 
Act is to insure that public 
shareholders who are con- 
fronted by a cash tender offer 
for their stock will not be re- 
quired to respond without ade- 
quate information regarding 
the qualification and inten- 
tions of the offering party. 


Id. at 58. 


and would require adequate publication of the tender 
offer in a newspaper or newspapers. 


Summary publication under proposed Rule 14d-4(a)(2) 
would require the adequate publication of a summary 
advertisement of the tender offer in a newspaper or 
newspapers.Y° Additionally, this method would 
require a bidder to mail or otherwise furnish with 
reasonable promptness its tender offer materials?’ to 
any security holder upon request. In order to comply 
with this provision, a bidder would be required to have 
sufficient copies of the tender offer materials available 
for distribution when the summary advertisement 
appears. This method is intended to facilitate rapid 
communication of a tender offer to security holders 
and to ensure dissemination of tender offer materials 
while at the same time decreasing the escalating 
costs and scheduling problems associated with 
publishing all tender offer materials in newspapers. 


The operation of proposed Rule 14d-4(a)(3) which 
relates to the use of stockholder lists and security 
position listings will necessarily depend on the 
subject company’s election pursuant to proposed Rule 
14d-5. If the subject company elects to conduct the 
mailing and transmittal of the bidder’s tender offer 
materials to security holders pursuant to proposed 
Rule 14d-5(b), the bidder under proposed Rule 
14d-4(a)(3)(i) would be required to deliver sufficient 
sets of its tender offer materials to the subject 
company; to publish a summary advertisement of the 
tender offer; and to mail or otherwise furnish a copy 
of the tender offer materials to any requesting security 
holder. 


If the subject company elects to furnish the stock- 
holder list and security position listing(s) to the 
bidder pursuant to proposed Rule 14d-5(c), the bidder 
under proposed Rule 14d-4(a)(3)(ii) would be required: 
to mail its tender offer materials to each record 
holder; to transmit its tender offer materials to the 
participants named on the security position listing(s) 
for subsequent transmittal by banks, brokers and 
similar persons to beneficial owners; to publish a 
summary advertisement of the tender offer; and to 
mail or otherwise furnish its tender offer materials to 
any requesting security holder. 





55The disclosure requirements for long form pubii- 
cation are set forth in proposed Rule 14d-3(b)(1), dis- 
cussed above. 


56The limited disclosure required by a summary 
advertisement is set forth in proposed Rule 
14d-3(b)(1), discussed above. 


57The disclosure required by such tender offer mate- 
rials is set forth in proposed Rule 14d-3(b)(1), dis- 
cussed above. 
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The dissemination of material changes to the 
information published, sent or given to security 
holders is governed by proposed Rule 14d-4(b) which 
would be substantially similar in operation to pro- 
posed Rule 14d-4(a). With respect to a material 
change which occurs within five business days prior 
to the expiration of the tender offer, the bidder under 
proposed Rule 14d-4(b) would be required to take 
reasonable steps to assure the same method or 
methods used during the tender offer are used to 
disseminate the material change to security holders 
and to issue a press release disclosing the material 
change. 


While proposed Rule 14d-4 is not mandatory and a 
cash tender offer may be disseminated by other 
methods,°8 it should be noted that any bidder who 
uses a Summary advertisement must fully comply with 
provisions of proposed Rule 14d-4(a)(2). Similarly, a 
bidder who makes a request pursuant to proposed 
Rule 14d-5 for access to the subject company’s stock- 
holder list and security position listing(s) with respect 
to a cash tender offer must fully comply with the 
applicable provisions of proposed Rule 14d-4(a)(3). 


By encouraging the prompt and widespread dissemi- 
nation of cash tender offers, proposed Rule 14d-4 is 
intended to implement the remedial purposes of the 
Williams Act by affording a greater number of security 
holders the opportunity to receive, consider and 
evaluate the disclosure required by proposed Rule 
14d-3. 


E. PROPOSED RULE 14d-5: DISSEMINATION OF 
CERTAIN TENDER OFFERS BY THE USE OF STOCK- 
HOLDER LISTS AND SECURITY POSITION LISTINGS 
[17 CFR 240.14d-5] 


Of the methods presently used to disseminate tender 
offers, the transmittal of tender offer material to 
security holders by the use of stockholder lists and 
security position listings of clearing agencies is 
perhaps the most efficient method of getting the 
needed infcrmation to shareholders. However, 





58See proposed Rule 14d-3(a)(4) which pertains to the 
disclosure requirements for tender offers and material 
changes thereto which are published, sent or given to 
security holders otherwise than pursuant to proposed 
Rule 14d-4(a). 


S9For a discussion of the importance of stockholder 
lists in contested tender offers, see, e.g., Aranow, 
Einhorn & Beristein, ‘‘Developments in Tender Offers 
for Corporate Control,’’ 169-173 (1977), and Note, 
‘“Tender Offers and Bidder Access to Target Company 
Shareholder Lists,’’ 1978 Brigham Young U.L. Rev. 
436. 
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neither the Williams Act nor the rules promulgated 
thereunder specifically require a subject company to 
furnish stockholder lists to a bidder or to transmit the 
bidder’s tender offer materials to security holders. 


The case law which had addressed the issue of a 
bidder's access to stockholder lists of the subject 
company has considered the issue primarily in the 
context of the self-operative language of Section 14(e) 
of the Exchange Act.60 Although several decisions 
have indicated that under certain circumstances the 
self-operative language of Section 14(e) may provide 
an independent basis for a bidder to obtain a stock- 
holder list 61 the case law has not been uniform.62 


The 1976 proposal®3 was intended to establish such 
uniformity and to implement the purposes of the 
Williams Act®4 by providing a bidder making a tender 





60But see ‘‘Commonwealth Oil Refining Company v. 
Tesoro Petroleum Corporation,’’ 75 Civ. 1949 JMC 
(S.D.N.Y. 1975) in which Judge Connella in ordering 
the subject company to furnish the stockholder list to 
the bidder stated that the order was being issued 
‘*[U]pon the authority of the Williams Act and in the 
exercise of this court’s equity power.’’ For a dis- 
cussion of this opinion, see Atkins, Stockholder Lists, 
9 Rev. Reg. 901 (1976). See also Applied Digital Data 
Systems Inc. v. Milgo Electronics Corporation, 425 F. 
Supp. 1163 (§.D.N.Y. 1977). 


81See, e.g., ‘‘American Chain & Cable Company, Inc. 
v. Babcock & Wilcox, Ltd.,’’ Civ. Action No. B75-370 
(D. Conn. 1975); ‘‘Mesa Petroleum Company v. Aztec 
Oil & Gas Company,’’ 406 F. Supp. 910 (N.D. Tex. 
1976), ‘‘Hunt Building Corporation v. Property Trust 
of America,’’ No. EP-770005 (W.D. Tex. 1977). 


62:«~ & K Railroad Materials, Inc. v. Green Bay and 
Western Railroads Company,’’ 437 F. Supp. 636 (E.D. 
Wis. 1977). 


83For a discussion of 1976 proposed Rule 14e-1, see 
the 1976 Release. This proposal resulted in part from 
the Tender Offer Hearings in which the Commission 
specifically sought comments concerning the promul- 
gation of a rule governing access by a bidder to stock- 
holder lists of subject companies. Securities Exchange 
Act. Release No. 11003 (September 9, 1974) (39 FR 
33935). 


641m adopting the Williams Act, Congress was con- 
cerned that both the bidder and subject company have 
“‘an equal opportunity to fairly present their case.’’ 
1967 Senate Report at 3. The direct access approach of 
the 1976 proposal would have ensured that investors 
received adequate information and would have placed 
the bidder on an equal footing with the subject 
company vis-a-vis the stockholder list. 





offer subject to Section 14(d)(1) of the Exchange Act 
with direct access to the stockholder list of the 
subject company and the security position listings of 
clearing agencies upon the bidder’s compliance with 
certain requirements. 


The commentators on the 1976 proposal expressed 
widely varying views. Those opposed to the proposal 
were concerned about the provision’s approach, the 
Commission’s jurisdiction and conflict with state 
corporation law.65 A number of commentators 
suggested that the Commission adopt an approach 
similar to present Rule 14a-7 [17 CFR 240.14a-7], 
which applies, among other things, to proxy con- 
tests.6 


Based in part on the views expressed by the commen- 
tators, the Commission is proposing Rule 14d-5 which 
would enable a bidder making a tender offer 
Section 14(d)(1) to disseminate its tender offer 
subject to Section 14(d)(1) to disseminate its tender 
offer materials to security holders by means of 
mailings and transmittals pursuant to the subject 
company’s stockholder list and security position 
listings of clearing agencies. Instead of the direct 
access approach of the 1976 proposal, proposed Rule 
14d-5 would provide an option to the subject company 
either to furnish the lists to the bidder within speci- 
fied period of time and at the bidder’s expense or to 
mail and transmit the bidder’s tender offer materials 
to security holders within specified periods of time at 
the bidder’s expense. While the option feature is 
patterned after Rule 14a-7, proposed Rule 14d-5 is 
specifically designed to operate in the context of 
tender offers. Unlike Rule 14a-7, the proposal would 
(1) require a reasonably current stockholder list, 
which would be updated during the tender offer; (2) 
pertain to security position listings of clearing 
agencies; (3) require a mailing to all record holders 
named on the stockholder list and a transmittal to 
beneficial owners pursuant to the security position 
listing of the bidder's tender offer materials and 
amendments thereto; (4) establish time periods for 
the election by the subject company and, depending 
on that election, the furnishing of the lists or the 
mailing/transmittal of the bidder’s tender offer 
materials to security holders; and (5) under certain 
circumstances to preclude the subject company from 
conducting any separate mailing or similar communi- 
cation or from publishing any advertisement relating 
to the tender offer until it has complied with certain 
procedures specified in the proposal. Although the 
proposal would impose duties on the bidder and the 





65see generally Summary of Comments at 157-189. 


661d. at 184-185. 


subject company and regulate their conduct, it would 
not regulate transfer agents or clearing agencies. 


In light of the option provided to the subject company 
and case law under Rule 14a-7,°° the Commission 
does not anticipate that the proposal, if adopted, 
would create unwarranted conflict with state law pro- 
visions controlling the rights of shareholders to be 
furnished direct access to the stockholder list. 


A brief discussion of the various provisions of the 
proposal and rulemaking authority is set forth below. 


1. PROVISIONS OF PROPOSED RULE 14d-5 


Of the seven paragraphs contained in proposed Rule 
14d-5, five relate to the subject company and two 
pertain to the’ bidder. Generally, the operation of the 
proposal would depend on the election of the subject 
company. 


The principal paragraph relating to the requirements 
imposed on the subject company is proposed Rule 
14d-5(a). This provision would be triggered by the 
subject company’s receipt of a written request from a 
bidder for the use of stockholder lists and security 
position listings in the dissemination of a tender offer 
to security holders.69 Upon receipt, the subject 
company would be required to promptly notify certain 
persons, including transfer agents, of the receipt of 
the request and to promptly ascertain whether the 
current stockholder list was prepared as of a date 
earlier than ten business days before the date of the 
bidder’s request. If the list falls outside the ten 





67Transfer agents may possess the stockholder list 
and clearing agencies may possess the security 
position listings which are included in the dissemi- 
nation process. With respect to regulation of clearing 
agencies, see proposed Rule 17Ad-8. Release No. 
34-14493 (February 22, 1978) (43 FR 8269). 


68see ‘Wood, Walker & Co. v. Evans,”’ 300 F. Supp. 
171 (D. Colo. 1969), aff'd, 461 F. 2d 852 (10th Cir. 


1972), in which the district court addressed the 
compatability of the Colorado shareholder inspection 
statute in effect at the time, Colo. Rev. Stat. § 3-15-17, 
with Rule 14a-7, and held that the two provisions were 
not mutually exclusive, that utilization of some of the 
federal procedures did not constitute a binding 
election, and that the federal rule did not preempt the 
state statute. 


69The subject company would not be required to 
comply with the proposal if the written request failed 
to meet the requirements of paragraph (f) of the pro- 
posal, discussed below. 


SEC DOCKET/991 





business day period, the subject company would be 
required to prepare a stockholder list as of the most 
recent practicable date which shall not be earlier than 
ten business days before the bidder’s request. While 
proposed Rule 14d-5(a) provides the subject company 
with an election either to furnish the lists to the 
bidder or to conduct the mailing/transmittal of the 
bidder’s tender offer materials, this provision also 
would require the subject company: to deliver oral 
notification of its election, which would be confirmed 
in writing, to the bidder within one business day of its 
receipt of the bidder's request of the result of the 
election; and to comply, pursuant to its election, with 
either paragraph (b) or (c) of the proposal. 


If the subject company elects to conduct the mailing 
and transmittal of the bidder’s tender offer materials 
and amendments thereto to security holders, pro- 
posed Rule 14d-5(b) would be applicable and would 
require the subject company to contact each partici- 
pant named on the security position listings of 
clearing agencies and to ascertain the approximate 
number of beneficial owners of the securities held by 
such participant. Within four business days of the 
subject company’s receipt of the bidder’s tender offer 
materials, the subject company would be required to 
mail a copy of such materials to each record holder 
named on the stockholder list and to transmit the 
appropriate number of sets of such materials to the 
participants on the security position listings for sub- 
sequent delivery to beneficial owners of the securities 
sought by the tender offer. These actions would be 
conducted in substantially the same manner as the 
subject company would conduct a mailing or trans- 
mittal of its own materials to security holders pur- 
suant to such lists and listings. To facilitate the 
publication of the bidder’s summary advertisement of 
the tender offer pursuant to proposed Rule 
14d-4(a)(3)(i)(B), the subject company would promptly 
notify the bidder of the ‘commencement of the 
mailing/transmittal. Proposed Rule 14d-5(b)(5) pro- 
vides an updating procedure with respect to the 
stockholder list under which persons who become 
record holders after the date of the stockholder list are 
furnished copies of the bidder’s tender offer materials. 
Under proposed Rule 14d-5(b)(6) a similar mailing/- 
transmittal procedure would be followed with respect 
to amendments to the bidder’s tender offer materials. 


lf the subject company elects to furnish the 
stockholder list and security position listings to the 
bidder, proposed Rule 14d-5(c) would be applicable 
and would require the subject company to furnish 
such list and listings within two business days of the 
bidder’s request. The subject company would also be 
required to update the stockholder list. While the 
name and address of record holders would be 
furnished to the bidder, the amount of securities held 
by such persons would not be disclosed. The amount 
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of securities held need not be disclosed because the 
purpose of the proposal is to facilitate dissemination 
of the tender offer in the interest of ali security 
holders; not to facilitate the tender offer by permitting 
the bidder to selectively mail only to large holders. 
This provision also serves to protect the interest of 
holders in the confidentiality of their holdings. 


Proposed Rule 14d-5(d) is designed to clarify the 
application of other provisions of the federai 
securities laws to a subject company under the 
mailing/transmittal procedure. The subject company 
or any affiliate or agent of the subject company would 
not be deemed to be an underwriter of the bidder’s 
securities within the meaning of Section 2(11) of the 
Securities Act of 1933 in an exchange tender offer and 
would not be liable under the federal securities laws 
for the disclosure in the bidder’s tender offer materials 
solely because of the compliance by the subject 
company or any affiliate or agent of the subject 
company with one or more of the requirements of the 
proposal. 


Proposed Rule 14d-5(e) is a remedial provision 
designed to ensure the subject company’s compliance 
with certain of the proposal’s requirements. Under 
this provision, the subject company would be pre- 
cluded from conducting a shareholder communication 
relating to the bidder's tender offer until certain 
actions were completed. If the subject company elects 
to conduct the mailing/transmittal of the bidder's 
tender offer materials, the subject company would be 
able to conduct its own mailing to shareholders or to 
publish an advertisement relating to the tender offer 
only after the subject company completed the initial 
mailing/transmittal of the bidder’s tender offer 
materials. If the subject company elects to furnish the 
lists to the bidder, it would be able to conduct its own 
mailing to security holders or to publish advertise- 
ments relating to the tender offer only after the initial 
stockholder list and security position listings had 
been furnished to the bidder. The Commission recog- 
nizes that proposed Rule 14d-5(e) would, if adopted, 
impose certain restrictions on the subject company’s 
ability to communicate with its security holders 
concerning the tender offer, but believes that such 
restrictions are necessary and appropriate for the 
prompt compliance of the subject company with the 
bidder’s request and for the rapid dissemination of the 
bidder’s tender offer materials to the subject 
company’s security holders. In light of the fact that 
the subject company would receive notice of the 
pending tender offer in advance of its commence- 
ment, the restrictions envisioned by the proposal 
which pertain only to shareholder communications 
would not impose an undue burden on a subject 
company and the benefits to its security holders 
would outweigh any burden imposed on the subject 
company. 





The provisions of proposed Rule 14d-5(e) are qualified 
by the proviso contained therein. Under the proviso, a 
subject company would be able to make a “stop-look- 
and-listen” communication to its shareholders pur- 
suant to proposed Rule 14d-10(e) at any time 
subsequent to the commencement date of the bidder’s 
tender offer or the date of any public announcement 
by such bidder which contains at least the information 
specified in proposed Rule 14d-6(d)(1) through (3). 
For example, if the bidder commences a tender offer 
by means of long form publication on the same date 
that the bidder requests the subject company to 
comply with proposed Rule 14d-5, the proviso to pro- 
posed Rule 14d-5(e) would enable the subject 
company to issue a “stop-look-and-listen” letter on 
the date of the bidder’s long form publication even if 
the subject company has not yet complied with the 
applicable provisions of proposed Rule 14d-5. 


While proposed Rule 14d-5(f) sets forth the 
information which a bidder must include in its written 
request in order to initiate the operation of proposed 
Rule 14d-5(a), proposed Rule 14d-5(g) would impose 
certain requirements on the bidder. If the subject 
company elects to conduct the mailing/transmittal of 
the bidder's tender offer materials, proposed Rule 
14d-5(g)(1) would require the bidder to deliver its 
tender offer materials, including amendments, to the 
subject company and to comply with the dissemina- 
tion requirements of proposed Rule 14d-4(a)(3)(i). If 
the subject company elects to furnish the lists to the 
bidder, proposed Rule 14d-5(g)(2) would require the 
bidder: to use such lists exclusively in the dissemina- 
tion of tender offer materials to security hodlers; to 
return the lists to the subject company promptly after 
the termination of the bidder’s tender offer; to accept, 
handle and return all lists on a confidential basis; not 
to retain any list or any information derived from such 
list after the termination of the tender offer; to mail all 
the tender offer materials, including amendments, to 
each person on the stockholder list and updates 
thereto; to follow a procedure under which all tender 
offer materials would be transmitted to each 
participant named on a security position listing for 
subsequent delivery to the beneficial owners of the 
securities; and to comply with the dissemination 
requirements of proposed Rule 14d-4(a)(3)(ii). 
Regardless of the subject company’s election the 
bidder would be required to promptly reimburse the 
subject company for the reasonable out of pocket 
expenses incurred by the subject company and its 
agents in complying with the requirements of the 
proposal. Such reimbursement would include, but not 
be limited to: postage; clerical expenses; expenses 
incurred in the preparation and updating of the 
stockhoider list; and expenses incurred by banks, 
brokers and other persons in forwarding the bidder’s 
tender offer materials, including amendments, which 
were paid by the subject company. 


2. RULEMAKING AUTHORITY FOR PROPOSED 
RULE 14d-5 


Comments on the 1976 proposal raised the issue of 
the Commission’s authority to adopt proposed rules 
without resolving that issue. The Commission 
believes that the adoption of proposed Rule 14d-5 
would implement the remedial purposes of the 
Williams Act and is consistent with the legislative 
history of that Act. In addition to Sections 14(d)(1)70 
and 23(a)?1 of the Exchange Act, the rule is proposed 
under Sections 14(d)(4) and 14(e). 


The Commission’s rulemaking authority under Section 
14(d)(4) of the Exchange Act 2 extends to “any solici- 
tation .. . to accept . . . a tender offer or request or 
invitation for tenders... . While the term “solici- 
tation” is not defined in the Williams Act, the 
Commission, on the basis of the statute, legislative 
history and administrative practice, concludes that a 
tender offer when it is first published, sent or given to 
security holders constitutes a solicitation to holders 
to accept the offer. Support for this position is found 
in Section 14(d)(1), which as part of the Williams Act 
may be used in pari materia with Section 14(d)(4). 
Section 14(d)(1) which pertains to the bidder states in 
pertinent part: 


Copies of any additional material soliciting 
or requesting such tender offers sub- 
sequent to the initial solicitation or request 
shall contain such information as the 
Commission may by rules or regulations 
prescribe... 

(Emphasis supplied). 


The legislative history of the Williams Act supports 
this construction of the Commission’s authority under 
Section 14(d)(4). The provision which was to become 





70Section 14(d)(1) is discussed above at text 
accompanying footnote 4. 


71Section 23(a) of the Exchange Act grants the 
Commission the authority to adopt rules to implement 
the provisions of that Act. 


72 (Section 14(d)(4) of the Exchange Act provides that: 


Any solicitation or recommendation to the 
holders of such a security to accept or reject 
a tender offer or request or invitation for 
tenders shall be made in accordance with 
such rules and regulations as the 
Commission may prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors. 
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Section 14(d)(4) was first proposed by the 
Commission in 1966 in a memorandum to the Senate 
Committee on Banking and Currency commenting on 
S. 2731, which was the original legislation proposed 
by Senator Williams. In the memorandum, the 
Commission described the proposed provision as 
follows: 


The Commission suggests, as proposed 
section 14(d)(2), that any solicitation or 
recommendation to security holders to 
accept or reject a tender offer should be 
made in accordance with the Commission’s 
rules and regulations. This proposed 
section would provide the Commission 
with authority to regulate the manner and 
content of any opposition to or support for 
a tender offer.” 


Section 2(3) of S. 510 as introduced by Senator 
Williams in 1967 is identical to Section 14(d)(4). In the 
Senate hearings on S. 510, Ralph S. Saul, President of 
the American Stock Exchange, testified that Section 
2(3) should be “confined to solicitations or recom- 
mendations made by or on behalf of the person 
making the tender offer, and solicitations or 
recommendations made by or on behalf of the subject 
company or its management.””4 Mr. Saul believed 
that brokers should be exempted from the provision. 
In response to Mr. Saul, the Commission in a supple- 
mental memorandum concerning S. 510 disagreed 
with the suggestion that Section 2(3) should not apply 
to solicitations by persons other than the offeror and 
the management. In support of inclusion of brokers 
within the purview of the provision, the memorandum 
stated that ‘“[Q]juite frequently offerors . . . retain 
security dealers to solicit on their behalf... ms 


In describing the provisions of Section 2(3) on the 
floor of the Senate, Senator Williams stated: 


[!]n the rather common situation where 
existing management or third parties 
contest a tender offer, shareholders may be 
exposed to a bewildering variety of con- 
flicting appeals and arguments designed to 





73412 Cong. Rec. 19003-07 (1966). In the 
memorandum, the Commission used the terms 
“‘soliciting’’ and ‘‘solicitation’’ to refer to a bidder’s 
tender offer materials. Additionally, the memorandum 
referred to ‘‘countersoliciting’’ material when speak- 
ing of material opposed to a tender offer. Id. at 19005. 


741967 Senate Hearings at 99. 


751d. at 201. 
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persuade them either to accept or reject the 
tender offer. The experience of the SEC 
with proxy fights offers ample evidence 
that this type of situation can best be con- 
trolled, and shareholders most adequately 
informed, if both sides to the argument are 
subject to the full and fair disclosure rules 
of the Federal securities laws.” 


The broad scope of the rulemaking authority and the 
wide range of persons whose conduct would be 
subject to regulations under Section 14(d) were recog- 
nized in the Senate and House Reports on S. 510, 
which stated: 


Under this provision the Securities and 
Exchange Commission could specify the 
information to be included in any recom- 
mendation by management or others in 
favor or in opposition to a tender offer and 
could regulate the solicitation of investors 
by brokers and dealers who are often 
compensated for shares tendered as a 
result of their activities. It would also 
enable the Securities and Exchange 
Commission to regulate the activities of 
persons who make competing tender offers 
or seek to influence the investor’s decision 
on a tender offer.”7 


Therefore, the legislative history of Section 14(d)(4) 
indicates that a bidder is included within the sub- 
section and that the manner and content of the dis- 
closure contained in any solicitation by a bidder falls 
within the purview of Section 14(d)(4). 


Immediately after enactment, the Commission 
adopted temporary rules and regulations. 78 Present 
Rule 14d-4, which was adopted pursuant to Section 
14(d)(4), regulates the filing of Schedule 14D’s with 
the Commission. Included in this rule, is a proviso 
which states that: 


this rule shall not apply to (1) a person 
required by Rule 14d-1(a) to file a 
statement .... 


The only person required to file a statement under 
Rule 14d-1(a) is the bidder. Thus, Rule 14d-4 recog- 
nizes that bidders, whether initial or competing, are 





76433 Cong. Rec. 855-856 (January 18, 1967). 


774967 Senate Report at 9; H.R. Rep. No. 1711, 90th 
Cong., 2nd Sess. (1968) (‘'1968 House Report’’) at 10. 


78Securities Exchange Act Release No. 8370 (July 30, 
1968) (33 FR 11015). 





within the rulemaking authority of Section 14(d)(4). 
Since this rule was promulgated by the Commission 
contemporaneously with the passage of the Williams 
Act and in view of the Commission’s participation in 
the development of the legislation, the conclusion as 
to bidders in Rule 14d-4 is entitled to weight in con- 
struing the rulemaking authority’9 under the sub- 
section. 


Proposed Rule 14d-5 is also being proposed under 
Section 14(e) of the Exchange Act. In addition to a 
self-operative antifraud provision, Section 14(e) grants 
the Commission rulemaking authority to define and to 
prescribe means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
practices. The subject company’s refusal to provide 
stockholder lists for the dissemination of a tender 
offer may prevent shareholders from considering the 
merits of the tender offer upon the basis of all of the 
information that the Act provides for. Such prevention 
of full disclosure of the tender offer, could facilitate 
improper activities.29 Thus the proposal is a means 
reasonably designed to prevent fraudulent or 
deceptive acts or practices. 


The question of shareholders lists in the context of a 
tender offer was discussed during the Senate hearings 
on the Williams Act in 1967. In response to a state- 
ment by a witness that there should be access to the 
stockholder lists in order for a tender offer to be 
made,81 Senator Williams asked then Chairman 
Cohen whether the Commission has the authority to 
require shareholder lists in tender offers.°“ Chairman 
Cohen answered that the Commission has certain 
power under the antifraud provisions to deal with 
these problems but such provisions do not provide 
express authority to the Commission to write rules to 
establish requirements outside of those provisions. 
Chairman Cohen also stated that: 


[T]he Commission has not felt, and | don’t 
think that anyone has ever suggested, that 





79See, e.g., ‘Collins v. SEC,’’ 432 U.S. 46 (1977); 
“‘United States v. National Association of Securities 


Dealers,’’ 422 U.S. 694, 719 (1975); ‘‘Udall v. 
Tallman,’’ 380 U.S. 1, 16-17 (1965); ‘‘Zuber v. Allen,’’ 
396 U.S. 168 (1969); ‘‘Red Lion Broadcasting v. 
F.C.C.,’’ 395 U.S. 367 (1959); ‘‘N.L.R.B. v. Boeing 
Company,’’ 412 U.S. 67 (1973). 


80see Aranow, Einhorn & Berlstein, ‘‘Developments 
in Tender Offers for Corporate Control,’’ 170 (1977). 


8114967 Senate Hearings at 165 (Testimony of Stanley 
F. Reed). 


82iq. at 176. 


the Commission now has authority in a 
tender offer to insist that management 
provide a bidder with a stockholder list. 
Whether that might be appropriate once 
this bill is enacted and once the 
Commission is granted adequate authority 
would be a matter we would determine 
based upon our experience in these 
contests, the needs of investors, and the 
particular situation.83 


During the 1970 Senate hearings which considered 
amendments to the Williams Act, including the grant 
of rulemaking authority to the Commission under 
Section 14(e), the question of shareholder lists was 
raised again. Senator Packwood asked: (1) whether 
the Commission has the authority to insist that 
management provide a bidder with a stockholders list; 
(2) whether the authority has been exercised; and (3) 
if not, whether “in all fairness to all bidders” the lists 
should be made available.84 In response, then 
General Counsel and now Commissioner Loomis 
stated that the Commission did not exercise the 
power to require the lists but rather left the matter to 
state law. He further noted that “enactment of this 
legislation would increase the likelihood” that the 
Commission has such power and that its exercise 
would be a policy question.85 


The legis!ative history of the Williams Act therefore 
indicates that Congress was aware of the issue of 
stockholder lists and was informed that the rule- 
making authority granted to the Commission by the 
legislation could include regulation of stockholder 
lists in the context of tender offers. 


F. PROPOSED RULE 14d-6: DATE OF COM- 
MENCEMENT OF A TENDER OFFER [17 CFR 
240.14d-6] 


The concept of commencement of a tender offer, e.g., 
when a tender offer is first published, sent or given to 
security holders, is essential to the operation of the 
Williams Act, particularly the substantive provisions 
for withdrawal and proration under Sections 14(d)(5) 
and 14(d)(6), respectively. Despite its importance, 
neither the statute nor the present rules thereunder 
defines the term. 





8314. 


84 Hearings on S. 336 and S. 3431 Before the 
Subcommittee on Securities of the Senate Committee 
on Banking and Currency, 91st Cong., 1st Sess. 12 
(1970) (‘‘1970 Senate Hearings’’). 


851d. at. 28. 
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In light of importance of the concept and the need to 
provide content and clarity to the term, the Commis- 
sion is proposing Rule 14d-6. The provisions of 
proposed Rule 14d-6(a)(1)(i) through (iii) are related to 
the methods of dissemination under proposed Rule 
14d-4. Hence, a tender offer using long-form publi- 
cation commences on the date of the newspaper 
publication. A tender offer disseminated by means of 
summary publication commences on the date the 
summary advertisement appears in the newspaper. If 
the stockholder list method is used, the bidder is also 
required to publish a summary advertisement which 
would appear on the date the mailing/transmittal is 
commenced. Publication of the summary advertise- 
ment would commence the tender offer under pro- 
posed Rule 14d-6(a)(1)(iii). Proposed Rule 14d- 
6(a)(1)(iv) covers exchange tender offers and follows 
the current practice of commencing the bidder’s offer 
when its registration statement under the Securities 
Act becomes effective. Revised Rule 14d-6(a)(1)(v) 
pertains to any tender offer which does not fall within 
the purview of another provision of the proposed sub- 
paragraph and would thus pertain to the commence- 
ment of an unconventional cash tender offer. 


To eliminate confusion in the event of an overlapping 
of the commencement provisions of proposed Rule 
14d-6(a)(1) for cash tender offers, proposed Rule 
14d-6(a)(2) provides that the first method used by the 
bidder will determine the date of commencement. 


While revised Rule 14d-6(a) mainly represents a codi- 
fication of present administrative practice, proposed 
Rule 14d-6(b) would prevent a potential abuse 
prevalent in current tender offer practice. It has 
become a common practice for a bidder to publicly 
announce the material terms of a cash tender offer in 
advance of the offer’s formal commencement. Such 
announcements trigger market mechanisms, such as 
arbitrageur activity, which are normally attendant to 
the tender offer itself. This practice has become a 
matter of increasing concern because it causes 
investors to make investment decisions with respect 
to a tender offer on the basis of incomplete 
information. The Commission believes that this is the 
type of situation which the Williams Act was designed 
to prevent. 





86as stated in the Senate and House Reports 
accompanying the Williams Act: 


Without knowledge of who the bidder is 
and what he plans to do, the shareholder 
cannot reach an informed decision. He is 
forced to take a chance. For no matter what 
he does, he does it without adequate infor- 
mation to enable him to decide rationally 
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Under proposed Rule 14d-6(b), a bidder’s public 
announcement through a press release, newspaper 
advertisement or public statement of certain material 
terms of a cash tender offer would be deemed to 
commence the bidder’s tender offer under Section 
14(d) of the Exchange Act. The exception clause is 
designed to prevent the imposition of undue burdens 
on a bidder and further to assure the availability of 
security holders’ rights under Sections 14(d)(5) and 
14(d)(6) and the rules promulgated thereunder. Under 
the exception clause, the tender offer would not be 
deemed to commence on the date of the public 
announcement if within five business days thereof the 
bidder either: (1) issues a subsequent public 
announcement stating that the bidder has determined 
not to continue with the offer; or (2) complies with the 
filing requirements of proposed Rule 14d-2(a) and 
disseminates the disclosure required by proposed 
Rule 14d-3(a) to security holders pursuant to 
proposed Rule 14d-4 or otherwise. If the bidder makes 
the subsequent announcement, the initial announce- 
ment will not be deemed to commence an offer except 
for the application of Section 14(d)(7). This option 
would allow a bidder to consult with the subject 
company and to make an evaluation of the probability 
of the success of a “friendly” acquisition which might 
further benefit investors. If the bidder complies with 
the filing, disclosure and dissemination requirements 
of the second option, the tender offer will commence 
on the date of such compliance, rather than the date 
of the public announcement. If the bidder exercises 
neither option, the tender offer is deemed to 
commence on the date of the initial announcement. 
Since the use of this alternative will result in filing 
and disclosure violations, it is not anticipated that a 
bidder making such a public announcement will 
exercise the “do nothing” alternative. 


The Commission believes that proposed Rule 14d-6(b) 
will have beneficial effects for investors and will 
eliminate or reduce the type of practice of pre- 
commencement public announcements of the material 
terms of tender offers which have been observed to 
result in many of the abuses the Williams Act was 
enacted to prevent. 


In order to provide certainty to bidders, the informa- 
tion which will trigger proposed Rule 14d-6(b) is set 
forth in proposed Rule 14d-6(c). Generally, this 
information relates to: the identity of the bidder and 
the subject company; a statement of the class of 
securities and amount thereof; and disclosure of the 





what is the best possible course of action. 
This is precisely the kind of delimma which 
our security laws are designed to prevent. 


1967 Senate Report at 2; 1968 House Report at 3. 





price or range of prices being offered therefor. Safe 
harbor provisions for a public announcement which 
will not trigger the operation of proposed Rule 
14d-6(b) are set forth in proposed Rules 14d-6(d) and 
(e). 


G. PROPOSED RULE 14d-7: ADDITIONAL WITH- 
DRAWAL RIGHTS [17 CFR 14d-7] 


Section 14(d)(5) of the Exchange Act provides an un- 
conditional right of withdrawal to persons who have 
deposited securities pursuant to a tender offer for 
seven days after such offer is first published, sent or 
given to security holders.8” Additionally, the Section 
provides a right of withdrawal at any time after sixty 
days after the date of the original offer if the 
deposited securities have not been accepted for pay- 
ment by the bidder by that date. 


Section 14(d)(5) also grants rulemaking authority to 
the Commission. The statutory provisions apply, 
“except as the Commission may otherwise prescribe 
by rules, regulations or order as necessary or 
appropriate in the public interest or for the protection 
of investors.” To date the Commission has not 
adopted any rule under Section 14(d)(5) which governs 
withdrawal rights. 


Extensive testimony was received at the Tender Offer 
Hearings concerning withdrawal rights. This testi- 
mony raised questions about the effectiveness of the 
seven day withdrawal right and pointed out that, with 
the possible exception of the sixty day provision, 
Section 14(d)(5) does not cover withdrawal in a 
competing tender offer situation. 


Proposed Rule 14d-7 is intended to enhance the 
effectiveness of withdrawal by providing withdrawal 
rights to security holders in addition to those provided 
by the statute. These additional withdrawal rights are 
set forth in proposed Rule 14d-7(a) which is intended 
to interrelate with proposed Rule 14e-1 (a).88 


Proposed Rule 14d-7(a)(1) would extend the statutory 
seven day withdrawal right to fifteen business days 
from the date of commencement of the tender offer.89 





87 This provision has been construed as creating an 
absolute right of rescission during the seven day 
period. Aranow & Einhorn, Tender Offers for 
Corporate Control, 134 (1973). 


88,as discussed below, proposed Rule 14e-1(a) would 
establish a minimum period of thirty business days for 
any tender offer. 


89The date of commencement would be determined 


under the applicable provision of proposed Rule 14d-6, 
discussed above. 


Under this provision, security holders would have a 
longer period to reconsider their decision to deposit 
their shares and the bidder would have a reasonable 
time prior to the expiration of the offer to ascertain 
the number of shares deposited and to determine 
whether to accept such securities for payment or to 
change the terms of the offer, such as extending the 
expiration date. 


Proposed Rule 14d-7(a)(2) would establish a 
conditional withdrawal right in competing tender offer 
situations under which shares could be withdrawn on 
the date and for ten business days following the 
commencement date of a competing tender offer by 
either another bidder or the subject company. This 
withdrawal right would be conditioned on two factors. 
First, the right would apply only to deposited 
securities which have not been accepted for payment 
by the bidder prior to the commencement date of the 
competing tender offer. Rather that defining the term, 
acceptance for payment would be made in the manner 
expressly set forth in the bidder's tender offer 
materials. Second, the bidder must have notice or 
otherwise have knowledge of the commencement of 
the competing tender offer. The notice requirement is 
designed to obviate delays in the application of the 
withdrawal right and to avoid placing undue burdens 
on a bidder which would be required to provide such 
withdrawal rights. To ensure prompt application of the 
withdrawal right, proposed Rule 14d-7(c) would create 
a presumption of knowledge by a bidder of the 
commencement of a competing tender offer. The 
presumption is predicated on the bidder’s receipt of a 
copy of the competing bidder's Schedule 14D-1 
pursuant to proposed Rule 14d-2 or the bidder's 
receipt of notice from the subject company or other- 
wise that the subject company has commenced a 
competing tender offer. The withdrawal right is 
designed to operate in contested and in multiple 
tender offer situations. For example, if after the 
commencement of X’s tender offer, Y commences a 
competing tender offer, a withdrawal right would 
apply to securities deposited with X. If the subject 
company or Z subsequently commences a third tender 
offer, the withdrawal right under proposed Rule 
14d-7(a)(2) would apply to securities deposited with 
both X and Y, assuming the conditions, described 
above, are met. 


Proposed Rule 14d-7(b) states that the additional 
withdrawal rights, viz., the initial fifteen business day 
right and the ten business day right in the event of a 
competing tender offer, would be computed on a 
concurrent, rather than a consecutive basis. The 
Explanatory Note which follows this proposed para- 
graph provides an example of the concurrent 
computation. 
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Pursuant to a comment made on the 1976 
proposals,90 the Commission is proposing Rule 
14d-7(d) which addresses the question of how 
security holders can properly effect withdrawal of 
deposited securities. The proposal is intended to 
avoid the imposition by a bidder of overly restrictive 
procedures for effecting withdrawal. 


Mindful of the importance of withdrawal to the 
purposes of the Williams Act and the need to provide 
effective withdrawal rights to security holders, the 
Commission is requesting comment on whether other 
withdrawal rights should be provided in special 
situations. Specifically, the Commission is requesting 
comment on whether a withdrawal right should be 
provided to security holders when a bidder amends its 
tender offer materials in the absence of a competing 
tender offer and the amendment discloses a material 
change, other than an increase in the consideration 
offered, in the disclosure previously disseminated to 
security holders. While the Commission believes that 
proposed Rule 14d-7(a)(1) addresses this issue, 
specific comment is requested. Additional withdrawal 
rights similar to that specifically described above 
could be adopted in lieu of or in addition to that 
proposed in Rule 14d-7(a)(1). 


H. PROPOSED RULE 14d-8: PURCHASES AFTER 
TERMINATION OF CERTAIN TENDER OFFERS [17 
CFR 240.14d-8] 


At present, Regulation 14D does not provide for the 
integration of purchases by a bidder either before the 
commencement of a tender offer or after its 
termination with those purchases made by such bid- 
ders pursuant to the tender offer. Under proposed Rule 
14d-8(a)(1), any purchase of or offer to purchase 
certain securities, described below, by either the 
bidder or its affiliates during a forty business day 
period following the bidder’s tender offer would be 
integrated with such tender offer for purposes of 
Section 14(d)(7) of the Exchange Act. The proposal 
would be triggered by the termination of the bidder’s 
tender offer which would be determined by the date 
the tender offer actually ended. Tender offers subject 
to Section 14(d)(1) of the Exchange Act which 
terminate on the originally scheduled expiration date 
or any extension thereof would be covered by the pro- 
posal as would unsuccessful tender offers which 
terminate without the acceptance of any securities for 
payment by the bidder.91 





90See File No. S7-649, comment letter submitted by 
Sullivan & Cromwell. Summary of Comments at 70. 


%1The public announcement described in proposed 


Rule 14d-6(b)(1) would not be deemed a termination of 
a tender offer. 
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The integration provision of proposed Rule 14d-8(a)(1) 
would apply to post termination purchases or offers to 
purchase the securities described in proposed Rule 
14d-8(a)(2). Securities of the same class sought by 
the bidder in its tender offer would be included as well 
as options, warrants, rights, convertible securities or 
other securities which involve contractual rights, 
privileges or other provisions to purchase or acquire 
through exercise, conversion, exchange or otherwise 
securities sought by the bidder’s tender offer. 


The proposal is intended to make the operation of 
Section 14(d)(7)92 more effective. Under the terms of 
the statute, the “Best Price Rule” of Section 14(d)(7) 
is limited to increases in the offered consideration 
prior to the expiration of the offer. One method of 
circumventing the effect of the statute and denying 
equality of treatment to the subject company’s share- 
holders is for a bidder to allow the tender offer to 
expire without increasing the offered consideration 
and to take advantage of the unsettled market 
conditions which normally follow a tender offer by 
making market purchases at various prices. 
Alternatively, a bidder may within a short time after 
the first tender offer make a second tender offer for 
securities of the same class for different 
consideration which ig be higher than that offered 
in the first tender offer. 93 


The avoidance of the best-price provision of the 
Williams Act problem is applicable to any tender 
offer. The possibility of avoidance is increased, how- 
ever, in a tender offer for less than all the outstanding 
securities of a class, particularly where such offer is 
uncontested and/or oversubscribed. 


While post-termination purchases undertaken to 
eliminate the rights of shareholders to the increased 
consideration under Section 14(d)(7) might constitute 





92Section 14(d)(7) provides that when a bidder 
increases the offered consideration prior to the expira- 
tion of a tender offer it must pay the increased 
consideration to all security holders whose shares are 
taken up pursuant to the tender offer. Thus, a bidder 
is required to pay the increased consideration to 
security holders who tendered prior to the announce- 
ment of the increase and whose securities are pur- 
chased pursuant to the offer. As stated in the Senate 
and House Committee reports, the purpose of Section 
14(d)(7) is to ‘‘assure fair treatment of those persons 
who tender their shares at the beginning of the tender 
period and to assure equality of treatment among all 
shareholders who tender their shares.’’ 1967 Senate 
Report at 10; 1968 House Report at 11. 


93See Aranow & Einhorn, ‘‘Tender Offers for 
Corporate Control,’’ 4 135 (1973). 





_ violations of Section 14(e) of the Exchange Act or 
Section 10(b) of that Act and the rules thereunder, 
proposed Rule 14d-8 takes another approach to the 
matter. The proposal is intended to provide an 
effective means of discouraging and preventing 
circumvention of the “best price rule.” Under this pro- 
posal, the purchases or offers to purchase would be 
deemed to occur prior to the expiration of the bidder’s 
tender offer within the meaning of Section 14(d)(7). 
Thus, the purchase during the forty business day 
period would be integrated with those purchases 
made during the tender offer. For example, if a tender 
offer subject to Section 14(d)(1) is made for less than 
all the securities of a class at $50 per share and within 
forty business days of the termination of such offer 
the bidder makes a second tender offer at $60 per 
share, each shareholder who received $50 per share in 
the first offer would receive an additional $10 per 
share. Similarly, if a tender offer subject to Section 
14(d)(1) of the act is made for $20 per share and 
within forty business days of the termination of such 
offer the bidder mekes open market purchases of the 
same securities at $15 per share, the shareholders 
who sold to the bidder in such open market trans- 
actions would be entitled to an additional $5 per share 
from the bidder. 


It is anticipated that the effect of the proposal would 
be to preclude purchases by the bidder or its affiliates 
during the forty business day period which are at 
variance with the remedial purposes of Section 
14(d)(7). However, the proposal would not preclude all 
purchases by the bidder or its affiliates during the 
forty business day period. Those purchases made in 
accordance with the “best price rule” would be per- 
mitted, as would purchases which are specifically 
exempted from the proposal. 


Proposed Rule 14d-8(b) would exclude certain pur- 
chases during the forty business day post-termination 
period from the operation of proposed Rule 14d-8(a). 
These would include the purchases pursuant to the 
exercise of options, warrants or rights on the con- 
version of convertible securities or the performance of 
agreements to purchase securities of the class which 
was the subject of the tender offer which were 
acquired or entered into prior to the date of 
commencement of the bidder’s tender offer. Such pur- 
chases would be exempt from the proposal only if the 
Schedule 14D-1, or an amendment thereto, or the 
tender offer materials disseminated to security holders 
by the bidder contained disclosure of such options, 
warrants, rights, convertible securities or agreements 
to purchase.94 Additionally, proposed Rule 14d-8(b) 





94Such disclosure is required under Item 7 of Schedule 
14D-1. 


would exempt a merger involving the subject company 
under certain conditions. Other agreements or 
transactions could be exempt from the proposal 
pursuant to Commission order. 


As proposed, Rule 14d-9 applies to certain purchases 
subsequent to the termination of any tender offer 
subject to Section 14(d)(1) of the Exchange Act. 
Specific comment is requested as to whether the 
regulation of post-termination purchases should dis- 
tinguish between a tender offer for any or all securities 
of a class of a subject company and a tender offer for 
only a portion of the securities of such class. If such a 
distinction should be made, comment is requested as 
to the rationale therefor and the form thereof. In the 
event such a distinction is appropriate, comment is 
also requested as ito whether integration during the 
forty business day period following a tender offer for 
any or all securities of a class should exclude open 
market and privately negotiated purchases by or on 
behalf of the bidder and apply only to a subsequent 
tender offer during such period by the bidder or any 
affiliate of such bidder for securities of the same class. 


Although purchases pursuant to a second tender offer 
which is commenced within the forty business day 
period would be integrated with those made in the 
first tender offer for purposes of Section 14(d)(7), 
proposed Rule 14d-8 does not specifically pertain to 
integration of pre-commencement purchases. The 
Commission invites specific comment on the need for, 
the Commission’s authority to adopt and the alterna- 
tives available with respect to a pre-commencement 
integration rule under the provisions of the Williams 
Act. 


It should be noted that proposed Rule 14d-8 would 
have no effect on present Rule 10b-13 [17 CFR 
240.10b-13]. 


|. PROPOSED RULE 14d-9: EXEMPTION FROM 
STATUTORY PRO RATA REQUIREMENTS [17 CFR 
240.14d-9] 


When a tender offer is made for less than all the out- 
standing securities of a class of an issuer and if, within 
the first ten days after commencement of such offer, a 
greater number of shares are deposited than the 
bidder is bound or willing to take up, Section 14(d)(6) 
provides that any securities accepted for payment by 
the bidder are taken up on a pro rata basis. Addition- 
ally, Section 14(d)(6) provides that the pro rata pro- 
vision also applies to securities deposited within ten 
days after notice of an increase in the offered 
consideration. 


An issue has been raised as to whether a bidder who 
extends pro rata acceptance rights for the entire 
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tender offer or for a period in excess of the statutory 
requirements violates Section 14(d)(6). The genesis of 
this issue may be found in the legislative history of the 
Williams Act. As originally proposed, Section 2(5) of 
S$. 510 provided for unlimited proration in tender 
offers for less than all the securities of a class. This 
concept was criticized by a vice president of the New 
York Stock Exchange, who believed that the bill 
should conform to the exchange’s procedure.95 He 
also advocated an additional ten day pro rata period if 
the offering price is increased.96 In proposing this 
alternative, he stated: 


[W]hile we do not believe that the full 
period pro rata approach should be pro- 
hibited, we do not think it should be 
required by iaw as the only permissable 
method.97 


Subsequent to his testimony, then Chairman Cohen 
discussed the New York Stock Exchange’s sugges- 
tion,98 stating that 


[A]part from the unduly brief period sug- 
gested by the exchanges, which would put 
considerable pressure on shareholders to 
reach a hasty decision,...1 think the 
exchanges’ [sic] basic suggestion has con- 
siderable merit, but | am afraid it over- 
simplifies the situation to some extent... . 
This problem is another example of the 
complexities which have developed, and are 
developing, in this new and burgeoning 
field. It is because of this complexity that 
the flexibility provided by reasonable 
grants of rulemaking authority to the 
Commission are needed. 99 





954967 Senate Hearings at 77 (Testimony of Donald 
Calvin). 


%6ig. at 93. 


971d. at 77. See also testimony of Donald Calvin, Vice 
President, New York Stock Exchange, before the 
House Committee in which he stated: 


[W]e believe that the minimum 10-day pro 
rata procedure... is fair to all concerned 


1968 House Hearings at 50. 

981967 Senate Hearings at 186-188 and 190. See also 
Supplemental Memorandum of the Securities and 
Exchange Commission With Respect to Certain Com- 
ments on S. 510, Id. at 200. 

991d. at 186. 


1000/SEC DOCKET 


In discussing the hearings on the provision which ~ 
became Section 14(d)(6), the Senate report stated: 


[I]n view of the experience of the New York 
Stock Exchange, your committee believes 
that the pro rata requirement can be so 
limited . . . .100 


In the Commission’s view, the provisions of Section 
14(d)(6) establish minimum proration requirements 
and, so long as these limited, minimum requirements 
are complied with, a bidder may provide in its tender 
offer for pro rata periods in excess of the statutory 
requirement. Therefore, the Commission is proposing 
Rule 14d-9 which would establish an exemption to 
Section 14(d)(6) pursuant to Section 14(d)(8)(C) of the 
Exchange Act for a tender offer for less than all the 
outstanding equity securities of a class in which the 
bidder provides pro rata periods in excess of those 
required by Section 14(d)(6). Thus, a bidder would be 
allowed to use any proration period of more than ten 
days with respect to either the period after commence- 
ment or after notice of an increase in the consideration 
offered or both. The availability of the exemption 
would be conditioned on disclosure of the different pro 
rata periods in the tender offer materials disseminated 
by the bidder on the date of commencement of the 
tender offer. In order to avail itself of this provision, a 
bidder would be required to notify security holders at 
the earliest possible time that pro rata time periods in 
addition to those required by statute will be provided ~ 
in the tender offer. In no provision is made in the 
tender offer materials disseminated to security holders 
on the commencement date, the time requirements of 
Section 14(d)(6) would apply and the bidder would be 
unable to vary the proration periods during the course 
of the tender offer. Disclosure at the commencement 
of a tender offer is intended to avoid confusion and 
uncertainty among security holders confronted with a 
tender offer for their shares. 


The proposal would be voluntary and would operate in 
a manner similar to that under Section 14(d)(6). The 
Commission believes that the proposal would resolve 
any doubt among practitioners that a bidder could 
extend either or both of the pro rata acceptance pro- 
visions beyond the ten day periods without being in 
violation of Section 14(d)(6). Moreover, the proposal 
would decrease the likelihood of hasty decision making 
by investors and would increase the opportunity for 
equal participation by all security holders in tender 
offers for less than all securities of a class. 


J. PROPOSED RULE 14d-10: SOLICITATION/ 
RECOMMENDATION STATEMENTS WITH RE- 
SPECT TO CERTAIN TENDER OFFERS [17 CFR 
240.14d-10] 





1004967 Senate Report at 4. 





Rule 14d-4 presently requires that with certain excep- 
tions persons making a solicitation or recommendation 
to accept or reject a tender offer subject to Section 
14(d) of the Exchange Act must file with the 
Commission a statement containing the information 
specified by current Schedule 14D at the time such 
solicitation or recommendation is first pubiished, sent 
or given to such security holders. Certain information 
contained in the Schedule 14D is required to be 
included in the solicitation/recommendation that is 
disseminated to security hoiders. Amendments to such 
statements are also requried to be promptly filed with 
the Commission. 


With certain significant changes, proposed Rule 
14d-10 would generally conform to the present frame- 
work. Instead of present Schedule 14D, a new pro- 
posed Schedule 14D-10, described below, would be 
filed with the Commission and hand delivered to 
certain persons as soon as practicable on the date the 
solicitation/ recommendation is first published, sent or 
given to security holders.191While the time require- 
ment for the filing and deliveries varies from the 
present rule, it is consistent with that in proposed Rule 
14d-2(a) and is intended to address similar concerns. 
Moreover, similar time requirements for bidders and 
persons making solicitations or recommendations with 
respect to tender offers would facilitate the 
Commission’s even-handed administration of the 
Williams Act. 


As noted above, proposed Rule 14d-10(a)(2) would 
require deliveries of the proposed Schedule 14D to 
certain persons, which would include the bidder, the 
subject company, national securities exchanges and 
the NASD. The delivery requirement, however, varies 
and would depend, in part, on whether the person 
making the solicitation/ recommendation is other than 
the subject company or an affiliate of the subject 
company. While a copy of proposed Schedule 14D-10 
would be required to be delivered to the bidder by any 
person making a solicitation/ recommendation, a 
delivery to the subiect company would be required 
only if the person were other than the subject company 
or an affiliate of the subject company. This provision is 





101While solicitations/recommendations to security 
holders commonly occur after the commencement of a 
tender offer, the provisions would apply to such 
communications prior to the date of commencement of 
a tender offer subject to Section 14(d)(1) of the 
Exchange Act. For example, if the bidder announces 
its intent to make a tender offer and subject company 
management recommends against the offer prior to its 
commencement, that recommendation would be sub- 
jected to Sections 14(d)(4) and 14(e) and rules 
promulgated thereunder. 


designed to avoid unnecessary deliveries. If the person 
making the solicitation/ recommendation, is either the 
subject company or an affiliate of the subject 
company, a copy of the proposed schedule would be 
delivered to any national securities exchange where 
the class of securities being sought by the bidder is 
registered and listed for trading and to the NASD if 
such class of securities is authorized for quotation on 
NASDAQ. This requirement is intended to promptly 
provide these organizations with information relating 
to the tender offer. In order to avoid undue burdens on 
persons making solicitations/recommendations, this 
requirement is restricted to subject companies and 
their affiliates. 


Under proposed Rule 14d-10(b) material changes in 
the information contained in the Schedule 14D-10 
would be filed with the Commission and delivered to 
the same persons who received the initial filing under 
proposed Rule 14d-10(a)(2). Such amendments would 
be filed and delivered promptly, but not later than the 
date the material change is first published, sent or 
given to security holders. This provision would also 
codify present practice by requiring dissemination of 
the material change to security holders. 


As in present Rule 14d-4(c), proposed Rule 14d-10(c) 
would establish minimum informational requirements 
for the solicitation or recommendation that is 
communicated to security holders.!192 The present dis- 
closure regarding arrangements or understandings 
between the person making the solicitation/recom- 
mendation and the bidder and/or the subject company 
would be expanded to inciude any material contract, 
agreement, arrangement or understanding and any 
actual or potential conflict of interest between such 
persons. Provision would be made for the exclusion of 
disclosure of employment contracts with the subject 
company or its affiliates under certain conditions. 
Recent transactions in subject company securities by 
the person making the solicitation/ recommendation, 
its executive officers, directors, affiliates and sub- 
sidiaries would be disclosed in addition to the present 
intent of such persons to tender to the bidder, to sell 
into the market or otherwise, or to hold securities 
being sought by the bidder, to the extent such 
intentions are known by the person making the 
solicitation/ recommendation. Moreover, in any solici- 
tation/ recommendation made by the subject company, 
other than the stop-look-and-listen letter described 
below, disclosure would be required of any effort 
being undertaken by thé subject company in response 
to the tender offer which relates to or would result in 





102\n addition to the specific disclosure requirements 
of proposed Rule 14d-10(c), solicitations/recom- 
mendations are also subject to Section 14(e) of the 
Exchange Act. 
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certain specified events in capitalization or dividend 
policy. The Commission believes that this additional 
disclosure will assist security holders in evaluating a 
solicitation or recommendation. 


With respect to solicitations/recommendations sub- 
sequent to the initial solicitation/recommendation, 
proposed Rule 14d-10(c) would follow the present rule 
in allowing the omission of information previously 
furnished to security holders with respect to the tender 
offer by the person making the solicitation/recom- 
mendation. 


As discussed above, proposed Rule 14d-10 would 
generally conform to the present framework. However, 
the proposal would not apply as broadly as the present 
rule. In addition to exempting certain persons and 
communications from the application of the proposal, 
as under the present rule, proposed Rule 14d-10(d) 
would specify the persons who would be required to 
comply with its provisions. Unlike the present rule, a 
person not identified by proposed Rule 14d-10(d) 
would be outside the purview of its filing, delivery and 
disclosure requirements. The solicitations/recom- 
mendations to such persons, however, would continue 
to be subject to Section 14(e). 


Proposed Rule 14d-10(d) contains two provisions: sub- 
paragraph (d)(1) identifies the persons whose solici- 
tations/ recommendations are subject to the rule; and 
sub-paragraph (d)(2) exempts specific persons from 
the application of the proposal. While the two sub- 
paragraphs would operate independently, they are 
also designed to interrelate. Thus, a person may be 
included within the first subparagraph but not be 
required to comply with the proposal because of an 
exemption provided in the second subparagraph. 
Moreover, a specific exemption is provided for the 
subject company’s ‘‘stop-look-and-listen’’ letter under 
proposed Rule 14d-10(e).103 


Specifically, proposed Rule 14d-10(d)(1)(i) includes the 
solicitations / recommendations of the subject company 
and any director, officer, employee, affiliate or 
subsidiary of the subject company. Proposed Rule 





103 Under proposed Rule 14d-10(e), the subsequent 
communication must be disseminated not later than 
fifteen business days prior to the scheduled expiration 
date of the offer. This requirement is designed to 
insure that security holders have adequate time to 
consider the subject company’s position in making 
their investment decision. The subsequent communi- 
cation would also be required to contain a recom- 
mendation to accept or reject the tender offer or must 
indicate the subject company’s determination not to 
make a recommendation. 
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14d-10(e) provides an exemption for a subject com- 
pany’s initial, limited communication regarding a 
tender offer—the ‘‘stop-look-and-listen’’ letter. How- 
ever, to avail itself of the exemption, a subject 
company will be required to make a subsequent 
communication. This subsequent communication 
would be subject to the requirements of proposed Rule 
14d-10. 


Proposed Rule 14d-10(d)(1)(ii) specifies that the solici- 
tation/ recommendation of any record holder or bene- 
ficial owner of any security issued by the subject 
company, the bidder or any of their affiliates is 
required to comply with the proposal unless an 
exemption is available under proposed Rule 
14d-10(d)(2). That provision exempts the bidder who is 
required to file a Schedule 14D-1 by proposed Rule 
14d-2 and attorneys, banks, brokers, fiduciaries or 
investment advisers who are not otherwise par- 
ticipating in the tender offer and who furnish 
information/advice pertaining to the tender offer to 
their customers or clients on the unsolicited request of 
such customers or clients. The information/ advice of 
such persons which relates to the tender offer would 
also be exempt if furnished solely pursuant to a con- 
tract or a relationship providing for advice to the 
customer or client. 


Under proposed Rule 14d-10(d)(1)(iii), any person, 
such as an agent, who makes a solicitation/recom- 
mendation on behalf of any person subject to either 
sub-paragraph (d)(1)(ii) of the proposal or proposed 
Rule 14d-2 would be subject to the requirements of 
proposed Rule 14d-10 unless the solicitation/recom- 
mendation by such person is made by means of and 
pursuant to a solicitation/ recommendation that is filed 
with the Commission under proposed Rules 14d-2 or 
proposed Rule 14d-10. Thus, an agent making solicita- 
tions on behalf of a bidder who has filed a Schedule 
14D-1 or a subject company who has filed a Schedule 
14D-10 would not be included, but the agent of the 
bidder or subject company making solicitations of 
security holders otherwise than pursuant to such 
filings or not identified in the disclosure of the subject 
company under Item 5 of proposed Schedule 14D-10 or 
of the bidder under Item 8 of Schedule 14D-10 would 
be. This provision is designed to reach any effort by a 
person required to comply with the proposal to circum- 
vent the provision. Thus, if a shareholder of the sub- 
ject company does not file a Schedule 14D-10 and 
causes another person, not otherwise subject to the 
proposal, to make a solicitation/recommendation to 
security holders with respect to a tender offer, the 
shareholder is required to comply under subparagraph 
(d)(1)(ii) of the proposal and the other person is re- 
quired to comply under sub-paragraph (d)(1)(iii) of the 
proposal. 





The Commission recognizes that proposed Rule 14d-10 
is more limited in scope than the present rule. While 
all solicitations/recommendations in connection with 
any tender offer are subject to Section 14(e), the 
Commission believes that the application of proposed 
Rule 14d-10 should be limited in order to avoid over- 
regulation. Further, the Commission believes that the 
standards of proposed Rule 14d-10(d) are reasonable. 
The solicitations/recommendations of subject com- 
panies, their affiliates and their directors, officers, 
employees and securities holders have a demonstrable 
impact on the investment decisions of security holders 
and therefore should be subject to specific regulation. 
On the other hand, the impact of certain other 
solicitations/ recommendations on the investment 
decision process is not as clear and would not be 
included in the specific regulation of the proposal. The 
Commission is concerned, however, with the adequacy 
of its regulation as well as the overregulation question. 
For example, the solicitation/recommendation of a 
labor union or a supplier of the subject company which 
is not a shareholder of the subject company would not 
be required to comply with the proposal, even though 
it may have a significant interest in the outcome of a 
tender offer for the subject company’s securities. 
Therefore, the Commission requests specific comment 
on whether other persons or categories of persons, 
such as labor unions, civic organizations or customers 
or suppliers of the subject company should be included 
within the proposal. In addition, the Commission 
requests comment on whether other standards such as 
a ‘‘significant economic interest’’ standard should be 
included within the scope of the proposal. Finally, the 
Commission requests specific comment on whether the 
standard of current Rule 14d-4 is preferable to that 
articulated in proposed Rule 14d-10(d). 


K. PROPOSED SCHEDULE 14D-10: SOLICITA- 
TION/RECOMMENDATION STATEMENT [17 CFR 
240.14d-101] 


A Schedule 14D is currently required to be filed with 
the Commission by certain persons making a solici- 
tation or recommendation to the holders of securities 
to accept or reject a tender offer subject to Section 
14(d). The Commission has reexamined Schedule 14D 
and proposes Schedule 14D-10 which is intended to 
provide more meaningful information to security 
holders. 


While certain items of the proposed Schedule are sub- 
stantially similar to items in Schedule 14D, several 
items contain modifications and new instructions and 
new items are included. Instruction A of the proposed 
schedule is identical to that contained in Schedule 
14D-1. While Instruction B of the proposed Schedule 
would permit information contained in exhibits to the 
statement to be incorporated by reference in answer to 


the items in the schedule, an express statement would 
be required and a copy of any information or document 
incorporated by reference would be required to be 
submitted with the proposed schedule as an exhibit 
and would be deemed filed with the Commission for 
purposes of the Exchange Act.104 


Proposed Item 3(b) would require, if material, a 
description of any contract, agreement, arrangement 
or understanding and any actual or potential conflict of 
interest between the person filing the statement or its 
affiliates and either: (1) the subject company, its 
executive officers, directors or affiliates; or (2) the 
bidder, its executive officers, directors or affiliates. 
The instruction to proposed Item 3(b) pertains to a 
Schedule filed by the subject company and provides 
that when the materiality standard is applicable under 
certain circumstances it is not necessary to include in 
the schedule a description of any contract, agreement, 
arrangement or understanding between the subject 
company or its affiliates and any executive officer or 
director of the subject company which relates to 
employment. The conditions for not including such 
descriptions in the schedule are: (1) the information 
has been disclosed in a proxy statement, report or 
other communication within one year of the date of 
filing of the proposed Schedule with the Commission; 
(2) the proxy statement, report or other communi- 
cation has been filed with the Commission; (3) the pro- 
posed schedule and the solicitation/ recommendation 
published, sent or given to security holders contain 
specific reference to the proxy statement, report or 
communication; and (4) a copy of the pertinent 
portion(s) of the proxy statement, report or other 
communication is filed as an exhibit to the proposed 
schedule. 


The cross-reference provision is intended to avoid 
placing undue burdens on the person filing the state- 
ment and to avoid repetition of information in the 
solicitation/ recommendation communication which is 
not materially different from the subject company’s 
proxy statement, report or other communication which 
was recently provided to shareholders! 05At the same 
time, the cross reference in the solicitation/recom- 
mendation will alert security holders to material 
information. 


If the statement relates to a recommendation, pro- 
posed Item 4(a) would require the person filing the 
statement to specify whether the statement is advising 





104This release contains similar technical amendments 
to Schedule 14D-1 and Schedule 13D-1. 


105¢f. “Spielman v. General Host Corporation,’’ 538 
F. 2d 39 (2d Cir. 1976). 
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security holders: to accept the tender offer; to reject 
the tender offer; or to take other action with respect to 
the tender offer. Proposed Item 4(b) would require dis- 
closure of the reason(s) for the solicitation/recom- 
mendation. The Instruction to this sub-item indicates 
that a conclusory statement will not be considered 
sufficient disclosure of the reason. If a conclusory 
statement is furnished as a reason, disclosure of the 
basis or bases for such reason would be required. 


The disclosure contained in a_ solicitation/recom- 
mendation should provide assistance to a shareholder 
in evaluating the merits of a solicitation/recom- 
mendation and in assessing the interest of the person 
who makes the solicitation/recommendation. In 
addition to proposed Items 4(b) and 6(a), proposed 
Items 6(b) and 7 are designed to provide such dis- 
closure. Proposed Item 6(b) would require disclosure 
as to whether the person filing the statement and cer- 
tain other persons presently intend to tender to the 
bidder, sell or hold subject company securities that 
such persons own either beneficially or of record. The 
persons included in this subitem are the same persons 
identified in proposed Item 6(a), which relates to 
recent transactions in subject company securities. 
Unlike proposed Item 6(a) which would require that 
the filing person make inquiry of such persons, Item 
6(b) would only require disclosure to the extent known 
by the person filing the statement. 


Proposed Item 7, which would apply only to a solici- 
tation/ recommendation made by the subject company, 
would require disclosure of any negotiation or trans- 
action being undertaken in response to the tender 
offer by the subject company which relates to or would 
result in any of the following: (1) an extra-ordinary 
transaction, such as a merger or reorganization, 
involving the subject company or any subsidiary of the 
subject company; (2) a sale or transfer of a material 
amount of assets of the subject company or any of its 
subsidiaries; (3) a tender offer for or other acquisition 
of subject company securities; or (4) any material 
change in the subject company’s present capitalization 
or dividend policy.106 





106 Efforts by the subject company such as those 
described in proposed Item 7 can have a determinative 
effect on the outcome of a tender offer and therefore 
are material to a security holder who is faced with 
making an investment decision by a tender offer. 
Moreover, as stated by the Second Circuit in ‘‘Chris- 
Craft Industries Inc. v. Piper Aircraft Corporation,’’ 


Corporate officers and directors in their 
relations with shareholders owe a high 
fiduciary duty of honesty and fair dealing. 
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The disclosure required by proposed Schedule 14D-10 
would assist security holders in making their invest- 
ment decision and in evaluating the merits of a solici- 
tation/recommendation in the context of a tender 
offer. Therefore, the Commission believes that pro- 
posed Schedule 14D-10 is necessary and appropriate in 
the public interest and for the protection of investors. 


PROPOSED RULE 14e-1: UNLAWFUL TENDER 
OFFER PRACTICES [17 CFR 240.14e-1] 


At present, the Commission has not adopted any rule 
pursuant to the rulemaking authority granted to it 
under Section 14(e) by the 1970 amendments to the 
Williams Act. 


In light of the 1970 Senate and House Hearings on the 
Williams Act amendments, the Tender Offer 
Hearings, the comments received in response to the 
1976 Release and the Commission’s experience since 
the 1970 Williams Act amendments were enacted, the 
Commission believes that the specific rulemaking pro- 
posals discussed below are necessary and appropriate 
in the public interest and for the protection of 
investors. These proposals, if adopted, would 
implement and be consistent with the remedial pur- 
poses of the Williams Act by prescribing means 
reasonably designed to prevent fraudulent, deceptive 
or manipulative acts or practices in connection with 
any tender offer. 


Proposed Rule 14e-1(a) would require that any tender 
offer must remain open for at least thirty business 
days from the date it is first published, sent or given 
to security holders.!97 Several factors are considered 
by the Commission in publishing this proposal. The 





See ‘‘Swanson v. American Consumer 
Industries Inc.,’’ 415 F. 2d 1326 (7th Cir. 
1969). By reason of the special relationship 
between them, shareholders are likely to 
rely heavily upon the representations of 
corporate insiders when the shareholders 
find themselves in the midst of a battle for 
control. 


480 F.2d 341, 364 (2d Cir.), cert. denied 414 U.S. 910 
(1973). 


107With respect to a tender offer which is subject to 
Section 14(d)(1), the date such offer is first published, 
sent or given to security holders would be determined 
by proposed Rule 14d-6, discussed above. 





Williams Act was intended to ‘‘correct the current gap 
in our securities laws... 108 by providng full dis- 
closure in connection with tender offers. The 
substantive provisions of that Act were intended to 
permit a security holder provided with full disclosure 
to make an investment decision in an unpressured 
manner.!09 However, certain tender offer practices 
have developed which increase the likelihood of hasty 
decision making by security holders confronted with a 
tender offer. The pejorative terms for these tender 
offers are well known—‘‘Blitzkrieg’’ and ‘‘Saturday 
Night Special.’’ Tender offers of an excessively short 
duration increase the likelihood for hasty, ill- 
considered decision making and the possibility for 
fraudulent, deceptive or manipulative acts or practices 
by a bidder and others. The problems engendered by 
these tender offers of excessively short duration also 
may have provided part of the stimulus for some of the 
36 states which have enacted anti-takeover statutes 
since 1968. To the extent this was a purpose of such 
legislation, the attempt to alleviate the problem was 
laudable, but has resulted in an inconsistent, over- 
lapping and ofter counterproductive pattern of 
regulation and in many instances may have tipped the 
carefully construed balance between bidder and sub- 
ject company envisioned by the Williams Act in favor 
of subject company. Accordingly, the Commission 
believes that a uniformly applied federal regulation 
would better serve the purposes and policies of the 
Williams Act, including the interests of investors. 


Another factor considered by the Commission is the 
proposal of Rule 14d-4 which contemplates non- 
exclusive methods of disseminating cash tender offers. 
Two of these methods, summary publication and the 
use of shareholder lists and security position listings 
contemplate mailings to security holders. The latter 
method also would require transmission to beneficial 
owners of the securities being sought of the bidder’s 
tender offer materials through the facilities of brokers, 
banks and similar persons. The Commission believes 
that these methods will provide improved dissemi- 
nation of tender offer materials, but recognizes that 
the mailing and transmission will require a certain 
number of days. To be effective and to avoid the 
problem of hasty, ill-considered decision making with 
respect to a shareholder who has only a short time to 
consider the materials, a minimum period is 
necessary. 


A third factor is the need to provide subject company 
management an effective opportunity to furnish ‘‘any 


information at its disposal pertinent to the merits of 
the offer before the security holder responds to it.’’110 
The Commission believes that the thirty business day 
minimum period would ‘‘avoid tipping the balance of 
regulation either in favor of management or in favor of 
the person making the takeover bid.’’ 111 


For similar reasons, the Commission is proposing Rule 
14e-1(b) which would require that any tender offer 
remain open for at least ten business days after the 
date of the notice of an increase in either the offered 
consideration or the dealer’s soliciting fee. The 
Commission believes that this proposal would facilitate 
communication during tender offers and provide a 
realistic time frame for security holders to evaluate 
certain increases before making an investment 
decision. If adopted, this proposal would also alleviate 
undue pressure on security holders without unduly 
hindering the person making a tender offer. 


It should be noted that paragraphs (a) and (b) of the 
proposal would operate on a concurrent rather than a 
consecutive basis. For example, if the offeror 
increases the consideration offered on business day 3 
of the tender offer, the ten business day requirement 
of proposed Rule 14e-1(b) would expire during the 
thirty business day period of proposed Rule 14e-1(a) 
and would not result in requiring the offer to be 
extended. 


The minimum periods of proposed Rules 14e-1(a) and 
(b) are related to the minimum withdrawal periods 
provided in proposed Rule 14d-7(a). While the Com- 
mission believes that the length of these minimum 
periods is appropriate for the protection of investors, 
specific comment is requested as to whether the time 
periods of these proposals ought to be longer or 
shorter and, if so, what periods should be adopted and 
the reasons therefor. 


Proposed Rule 14e-1(c) would require a person making 
a tender offer to pay the offered consideration or 
return the stock certificates deposited by or on behalf 
of security holders as soon as reasonably practicable 
after the termination of the tender offer. The offeror 
would be under an obligation to use good faith and all 
reasonable efforts to promptly pay for or return the 
securities which would be determined in light of the 
factors discussed below, and the practices of the 
financial community. The Commission recognizes that 





1084967 Senate Report at 4. 


109¢f. 1967 Senate Hearings at 17. 


1104967 Hearings at 19. 
1114967 Senate Report at 3; 1968 House Report at 4. 
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the operation of this standard will be affected by: 
current settlement, handling and delivery procedures 
relating to tenders made by guaranteed -deliveries by 
appropriate institutions; procedures to cure technical 
defects in tenders; and the application of the 
Hart-Scott-Rodino Antitrust Improvements Act of 
1976112 and the rules promulgated thereunder.113 
While the proposal does not contain a specific time 
period for compliance, the Commission requests 
specific comment on the necessity for such a period 
and the number of business days which such a period 
might provide. 


The Commission believes that this provision would 
protect investors by ensuring that deposited securities 
are not tied up for an unreasonable length of time and 
would not unduly burden either the offeror or its 
depository in their operations after the termination of 
a tender offer. 


Finally, proposed Rule i4e-i(d) would require any 
person making a tender offer to issue a press release 
or similar public announcement promptly, but in no 
event later than one business day before the expiration 
date of such tender offer, whenever the length of the 
offer is extended. The announcement would be 
required to include a statement of the approximate 
number of securities deposited up to the date of such 





11245 U.S.C. 18a. 


113See Release by Federal Trade Commission 
announcing promulgation of final rules re: Premerger 
Notification; Reporting and Waiting Period Require- 
ments (July 31, 1978) (43 FR 33450). 


1144 memorandum from the Divison of Corporation 
Finance which was submitted to the Senate Committee 
considering the Williams Act amendments pursuant to 
the request of Senator Williams to then Chairman 
Budge for examples of how the Commission proposed 
to implement the grant rulemaking authority under 
Section 14(e) identified one area to be addressed by 
the rulemaking authority as the situation in which 


[T]he person who makes a tender offer 
may fail (a) to pay for securities purchased 
or (b) to return to their owners securities 
not purchased promptly upon the termina- 
tion of the tender offer in accordance 
with the practices of the financial commu- 
nity for settlement of transacions, usually 
within five days. 


1970 Senate Hearings at 11-12. 
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notice. The provision is intended to avoid the possi- 
bility of fraudulent, deceptive or manipulative acts or 
practices by requiring prompt and widespread 
communication of certain minimum information when 
a tender offer is extended. 


PROPOSED RULE 14e-2: TRADING IN SUBJECT 
COMPANY SECURITIES PRIOR TO THE BIDDER’S 
PUBLIC ANNOUNCEMENT OF THE INTENTION TO 
MAKE A TENDER OFFER [17 CFR 240.14e-2] 


In the Senate and House hearings on the legislation 
which became the Williams Act, extensive testimony 
was taken concerning the adverse effects on the 
marketplace of leaks and rumors of impending tender 
offers.115 While the testimony in these hearings 
focused on the relationship of leaks to a proposal for a 
pre-commencement —_ requirement by a bidder 
with the Commission,’1© it highlighted the market 
disruption problems and abusive practices associated 
with the leaks of the intention of a bidder to make a 
tender offer. As Senator Bennett stated: 


| am more concerned with the situation 
which makes it possible for insiders to take 
advantage of their knowledge that the 
pending offer is coming and therefore get a 
quick profit by buying stock with the sure 
knowledge that they are going to have a 
market for it... .117 


In describing the then current practice, a Vice Presi- 
dent of the New York Stock Exchange stated that: 


Currently, to insure secrecy and avoid leaks 
and rumors. . . tender offers are normally 
made to stockholders immediately after a 
decision to make the offer is reached and a 
price has been determined. In spite of all 
precautions, there have been cases where 





115s¢e, e.g., 1967 Senate Hearings at 69 et passim 
and 1967 House Hearings at 43 et passim. 


116 section 2(2) of S. 510, as originally introduced in 
the Senate on January 18, 1967, contained a five day 
advance filing requirement with the Commission for 
any person making a tender offer for securities of a 
class subject to that subsection. 1967 Senate Hearings 
at 7. The pre-commencement filing requirement was 
not included in the legislation as passed. See 1967 
Senate Report at 4. 


1171967 Senate Hearings at 74. 





tender offers have been preceded by leaks 
and rumors which caused abnormal market 
problems. 


Since the passage of the Williams Act in 1968, tender 
offer practice appears to have changed from that 
described above. The formulation of an intention to 
make a tender offer for a subject company’s securities 
often is made long in advance of the commencement of 
the offer. Consequently, the probability of leaks of the 
bidder’s intention is increased.119 


In some instances, the leaking of the intention to make 
a tender offer may be deliberate. The Commission’s 
Institutional Investor Study 120 found that bidders fre- 
quently gave institutions advance notice in either 
general or specific terms of proposed tender offers.121 
Whether deliberate or not, the leaking of the bidder’s 
intention to make a tender offer when coupled with 
trading on such non-public market information122 is a 
matter of serious concern to the Commission. Not only 
does this practice create disparities in market 
information and market disruption, 123 but it under- 
mines the purposes of the Williams Act. Security 
holders who sell to persons with such material, non- 
public information are disadvantaged. Thus, investors 





1181q. at 72. 


119s¢¢, e.g., A.F. Ehrbar, ‘‘Corporate Tender Offers 
Are Here to Stay,’’ Fortune 91, 92 (May 8, 1978); 
Forbes 69 (February 5, 1979. 


120institutional Investor Study Report, H.R. Doc No. 
92-64, 92nd Cong., 1st Sess. 1971. 


1211q at 2773, 2828-29, 2832-33. Among the reasons 
given for this practice was that, if the institution estab- 
lished a position in the subject company’s securities, 
the bidder could expect to purchase such securities 
pursuant to the forthcoming tender offer. Id. at 2830. 


122The term ‘‘market information’’ has been 
described as information that affects the price of a 
company’s securities without affecting the firm’s earn- 
ing power or assets. ‘‘U.S. v., Chiarella’’ CCH Fed. 
Sec. L. Rep. 4 96,608 (2d Cir. 1978), which is dis- 
cussed infra. 


123such purchases may create an artificial demand for 
the subject company’s stock resulting in a distortive 
effect on the free play of market forces envisioned by 
the securities laws. Id. at 406. 


who do not know of the bidder’s intention to make a 
tender offer and who sell the subject company’s 
securities shortly before the commencement of such 
offer are effectively denied the benefits of disclosure 
and the substantive protections provided by the 
Williams Act. If furnished with such information, 
these shareholders would be able to make an informed 
investment decision, which may involve deferring the 
sale of the securities until the commencement of the 
tender offer. On the other hand, the persons trading 
on such non-public information, who are usually short 
term investors, receive all the protections of the 
Williams Act. Moreover, leaks may lead to the same 
‘stampede effect’’124 which the Williams Act was 
designed to avert in the context of tender offers. 


Additionally, bidders who have determined to make a 
tender offer often purchase subject company securities 
shortly before the commencement of the tender offer. 
Such purchases are an abuse of the tender offer 
process envisioned by the Williams Act and pose 
problems similar to those created by trading by 
persons who have been ‘‘tipped’’ to the imminence of 
a tender offer. These pre-commencement purchases 
by a bidder are to be contrasted with those designed to 
‘‘test the market’’ of the subject company securities 
those other purchases made before the intention to 
make a tender offer is formed during the period in 
which a tender offer may be one of several alternatives 
being considered by the acquiring person. Because of 
the uncertainty that a tender offer will occur, 
purchases at this point do not present the same prob- 
lems or abuses. 


In the past, Section 10(b) of the Exchange Act and the 
rules thereunder have provided the basis for judicial 
consideration of the issue of trading by persons in 
possession of the bidder’s non-public intention to 
make a tender offer. 


In “U.S. v. Chiarella,’’'26 an employee of a financial 
printer was able to deduce the names of subject 
companies from the tender offer materials being 
prepared by the printer and to convert such confi- 
dential information to his personal use. After 
obtaining the name of the subject company, the 





124*Rondeau v. Mosinee Paper Company’’ 422 U.S. 
49, 58 at n. 8 (1975). 


125See, e.g., “SEC v. Sorg Printing Company’’ [1974- 
1975 Transfer Binder] CCH Fed. Sec. L. Rep. 4 95,034 
(S.D.N.Y. 1975). 


126CCH Fed. Sec. L. Rep. § 96,608 (2d Cir. 1978). 
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employee purchased subject company securities prior 
to the commencement of the tender offer and then sold 
the securities into the market when the tender offer 
was publicly announced. The employee made no dis- 
closure of his knowledge of the tender offer in connec- 
tion with the purchase or the sale of the securities. In 
affirming a criminal conviction of the employee under 
Section 10(b) and Rule 10b-5, the Second Circuit 
stated that: 


Anyone—corporate insider or not—who 
regularly receives material non-public 
information may not use that information to 
trade in securities without incurring an 
affirmative duty to disclose, and if he 
cannot disclose, he must abstain from 
buying or selling.127 


While deciding that a ‘‘market insider’’ who has 
regular access to market information has a duty to dis- 
close, the Chiarella court did not extend its holding to 
include pre-offer market purchases by a bidder. How- 
ever, the court’s interpretation of Section 10(b) did not 
involve Section 14(e) of the Exchange Act and was 
made in the absence of an applicable rule under the 
Williams Act. 


Proposed Rule 14e-2 would address the issue of 
purchases of subject company securities by any 
person, including a bidder, on the basis of material, 
non-public information—the undisclosed intention of 
the bidder to make a tender offer for the subject 
company’s securities. The proposal is primarily 
predicated on Section 14(e) which grants the 
Commission authority to define and prescribe means 
reasonably designed to prevent fraudulent, deceptive 
or manipulative acts and practices in connection with 
any tender offer.128 This rulemaking authority was 
granted to the Commission by the 1970 Williams Act 
amendments. In his introductory remarks at the 
Senate hearings Senator Williams described the 
amendment to Section 14(e) as giving 





12714. at 94,600 (emphasis in original). 


128The fact that the tender offer would not have com- 
menced at the time of the purchases which are the 
subject of proposed Rule 14e-2 does not prohibit their 
regulation ‘‘in connection with’’ a tender offer. See, 
e.g., Applied Digital Data Systems, Inc. v. Milgo 
Electric Corporation 425 F. Supp. 1145 S.D.N.Y. 
1977); ICM Realty v. Cabot, Cabot & Forbes Land 
Trust, [1973-1974 Transfer Binder] CCH Fed. Sec. L. 
Rep. 9 94,585 (S.D.N.Y.). 
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the Commission rulemaking power with 
respect to fraudulent, deceptive and 
manipulative activities used in tender 
offers. The techniques currently being used 
in these offers have become increasingly 
sophisticated and they change rapidly. .. . 
The bill before us would add to the 
Commission’s rulemaking power and 
enable it to deal promptly and with 
ern with this rapidly changing prob- 
lem. 


During his testimony at the Senate hearings, then 
Chairman Budge was asked by Senator Williams to 
give the committee ‘‘some examples of fraudulent, 
deceptive or manipulative practices used in tender 
offers which the proposed Commission rulemaking 
powers would prevent.’’130 In response to this specific 
request, a memorandum from the Commission’s 
Division of Corporation Finance was submitted for the 
record. Among the ‘‘problem areas’’ enumerated by 
this memorandum which the staff proposed to deal 
with by the rulemaking authority under Section 14(e), 
as amended, was the situation in which 


[T]he person who has become aware that a 
tender offer is to be made, or has reason to 
believe that such bid will be made, may fail 
to disclose material facts with respect 
thereto to persons who sell him securities 
for which the tender bid is to be made.131 





12914970 Senate Hearings at 2. 


130\q. at 11. 


1311g. at 12. This example was described by a 
commentator shortly after the passage of the 1970 
Williams Act amendments as follows: 


First, it indicates that the staff believes that 
Section 14(e) . . . gives the SEC power to 
regulate acts prior to the commencement of 
a tender offer as long as a tender offer is 
planned . . . . Second, it indicates the view 
of the staff that a person may not legally 
purchase or sell securities if he fails to dis- 
close to the other party to the transaction 
material nonpublic information known to 
him but not known to the other party, 
whether or not such information comes 
from the issuer of the securities . . . . More 
specifically, the example takes the view, 
not shared to date by the commentators, 
that a person who plans to make a tender 





It should be noted that the word ‘‘person’’ in the 
memorandum furnished to the committee did not 
specify that it was limited to persons other than the 
bidder. 


Proposed Rule 14e-2 is designed to address the 
problem identified by the Commission staff 
memorandum in the 1970 Senate Hearings in a 
manner similar to that described therein. Proposed 
Rule 14e-2(a) would apply to any person who 
purchases subject company securities on the basis of 
non-public information received directly or indirectly 
from a bidder that enables the person to know or to 
reasonably believe that the bidder will make a tender 
offer for the subject company’s securities. Any 
purchase of subject company securities by a person in 
receipt of such material non-public information would 
be proscribed unless prior to the purchase the person 
publicly announced the information received and its 
source. 


While not applying to a bidder, proposed Rule 14e-2(a) 
would affirm a duty of disclosure on any other person 
who trades on non-public material information 
obtained directly from a bidder or indirectly from a 
bidder such as from persons involved or consulted by 
the bidder in the pre-commencement planning and 
preparation stages of a tender offer.132 Trading by 





offer may not buy stock in the target 
company after he has formulated his 
intention, even if disclosure would not yet 
be required under Section 13(d) or Section 
14(d). (footnotes omitted) 


Brown, The Scope of the Williams Act and Its 1970 
Amendments, 26 Bus. Law. 1637, 1747-48 (1971). 


132guch persons would include, but not be limited to, 
the following: 


(1) the directors of the bidder; 


(2) executive officers and employees of 
the bidder who are directly involved in the 
planning, preparation or execution of the 
bidder’s tender offer; 


(3) the independent accountant(s) re- 
tained by the bidder; 


(4) the bidder’s banker(s), including 
investment banker(s); 


(5) any dealer, manager, soliciting agent, 
depository, public relations firm, financial 


such persons in the absence of appropriate disclosure 
poses the same problems of market disruption and 
detriment to the interests of investors as trading by 
persons who regularly receive market information. The 
Commission believes that an affirmative duty of dis- 
closure is necessary for the protection of investors 
because of past abuses, the vital importance of such 
market information and the extraordinary nature of 
tender offers. Since no duty to disclose would arise if 
the person with such knowledge or reasonable belief 
refrains from trading in subject company securities, 
the proposal would establish a ‘‘disclose or abstain 
from trading’’ rule under Section 14(e). Although a 
person subject to the proposal would be permitted to 
purchase subject company securities after the public 
announcement, the Commission does not believe that 
compliance with proposed Rule 14e-2(a) would be a 
defense for a breach of any duty owed by such person 
to the bidder. 


As a means reasonably designed to prevent the 
fraudulent, deceptive or manipulative act or practice 
proscribed by proposed Rule 14e-2(a), proposed Rule 
14e-2(b) would require a bidder who knows or has 
reason to believe that a person has violated, is 
violating or is about to violate proposed Rule 14e-2(a) 
to promptly make a public announcement of 
appropriate information with respect to the bidder’s 
tender offer for subject company securities. This 
proposal would provide a reasonable assurance that in 
the event of violations of proposed Rule 14e-2(a) the 
marketplace and investors are promptly alerted by the 
bidder. Since a bidder has a special interest in policing 
the confidentiality of its tender offer and is in a 
position to become aware of trading on such 
information, the establishment of a public announce- 
ment procedure is a reasonable means to prevent 





printer, shareholder communications or 
advertising firm employed by the bidder 
with respect to the tender offer; 


(6) legal counsel retained by any of the 
foregoing to render advice in connection 
with the tender offer; and 


(7) secretarial and other clerical or 
administrative personnel employed by any 
of the foregoing who become aware of the 
tender offer. 


It should be noted that persons such as those listed 
above would be subject to proposed Rule 14e-2(a). 
Such persons may receive the non-public material 
information directly from the bidder or from another 
person enumerated above. 
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fraudulent, 
practices. 


deceptive or manipulative acts or 


As envisioned by the 1970 staff memorandum, dis- 
cussed above, proposed Rule 14e-2(c) would apply to a 
bidder which purchases subject company securities 
after a determination to make a tender offer has been 
made but not yet publicly announced. Under this 
proposal, the purchase of subject company securities 
by a bidder which has determined to make a tender 
offer but has not publicly announced its intention to do 
so would be proscribed unless prior to any such 
purchase the bidder makes a public announcement of 
certain information. Depending on the disclosure 
made by the bidder, the proposal would not prohibit 
trading by a bidder which has determined to make a 
tender offer. 


Proposed Rule 14e-2(c)(2) sets forth the information 
which may be included in such a public announce- 
ment. Disclosure of the information contained in pro- 
posed Rule 14e-2(c)(2)(i) through (iii) would not 
constitute the commencement of the tender offer 
under proposed Rule 14d-6 and would not be deemed 
under present staff interpretations! 3 to trigger the 
application of Rule 10b-13 [17 CFR 240.10b-13.] How- 
ever, disclosure by the bidder of the information in 
proposed Rule 14e-2(c)(iv) and (v) would trigger the 
operation of both proposed Rule 14d-6 and Rule 
10b-13. 


The provisions of proposed Rule 14e-2(c) would 
necessarily depend on whether the bidder has deter- 
mined to make a tender offer. As stated by then 
Chairman Cohen in the 1967 Senate hearings: 


Tender offers are not conceived overnight. 
They are important transactions, involving 
huge sums of money and calling for careful 
planning as well as a thorough analysis of 
the company proposed to be acquired. 134 





133S¢¢, e.g., Letter to James M. Edwards, Esq. from 
the Division of Market Regulation re: National Starch 
and Chemical Holding Corporation (June 14, 1978); 
Letter to Stanford O. Bardwell, Jr., Esq. from the 
Division of Market Regulation, re: Guaranty Income 
Life Insurance Company (January 30, 1976); and letter 
to Gerald S. Blackman, Esq. from the Division of 
Market Regulation re: Jewelcor Incorporated (Septem- 
ber 11, 1974). 


1344967 Senate hearings at 185. 
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The Commission believes that a bidder’s determi- 
nation to make a tender offer may be discerned from 
the facts and circumstances involved. Relevant factors 
include, but are not limited to, a resolution by the 
bidder’s board of directors relating to the tender offer; 
the formulation of the intention to make a tender offer 
by the bidder or the person(s) acting on behalf of the 
bidder; or activities which substantially facilitate the 
tender offer such as: a plan to make a tender offer for 
a specific subject company’s securities; arranging 
financing for a tender offer; preparing or directing or 
authorizing the preparation of tender offer materials; 
and authorizing negotiations, negotiating and entering 
into agreements with any person to act as a dealer, 
manager, soliciting dealer, forwarding agent or 
depository in connection with the tender offer. 


If neither proposed Rule 14e-2(a) or (b) are applicable, 
proposed Rule 14e-2(c) would permit a bidder to 
purchase subject company securities until a determi- 
nation is made to make a tender offer. Thus, the 
bidder would be permitted to ‘‘test the market’’ by 
purchasing subject company securities as long as no 
determination is made to make the tender offer.135 
Because of the bidder’s position in the tender offer 
process, it is in the best position to know from the 
facts and circumstances involved whether such a 
determination has been made. 


In light of the above discussion, the Commission 
recognizes that proposed Rule 14e-2 would affirm a 
specific duty of disclosure. Moreover, while the pro- 
posal, if adopted, may alter present tender offer 
practice, the Commission believes that the proposal is 
necessary for the protection of investors and for the 
implementation of the remedial purposes of the 
Williams Act. In the Commission’s view, any 
additional burden imposed by the proposal would be 
outweighed by the benefits to shareholders and is 
therefore justified. The proposal is published for 
comment pursuant to the Commission’s rulemaking 
authority under Sections 14(e) and 23(a) of the 
Exchange Act. 


GENERAL AND SPECIFIC INQUIRIES 
A. ISSUE RELATING TO SUBJECT COMPANIES 


The Commission is requesting specific comment on 
whether a rule should be adopted under the Williams 





135such acquisitions, however, may be subject to the 
disclosure requirements of Section 13(d) of the 
Exchange Act and the rules promulgated thereunder. 





@ 


Act which would require subject company manage- 
ment to disclose to security holders that: (1) the 
subject company recommends acceptance or rejection 
of a tender offer; (2) the subject company is 
expressing no opinion and is remaining neutral toward 
the tender offer; or (3) the subject company is unable 
to take a position with respect to the tender offer. 136 
If the subject company’s position changed during the 
tender offer, timely disclosure of such change would 
also be required. Comment is also requested as to the 
appropriateness of specifying this obligation by rule 
under Section 14(d)(4) and/or Section 14(e) of the 
Williams Act.137 


B. OTHER INQUIRIES 


In addition to the above and the issues raised by the 
proposals, the Commission requests written comment 
on the following: (1) Whether the costs imposed on 
bidders, subject companies and/or others by these 





136Commentators have expressed divergent views on 
this matter. Those suggesting that management 
should be required to make a recommendation 
include: Fleisher and Mundheim, Corporate Acqui- 
sitions by Tender Offer, 119 U. Pa. L. Rev. 317, 354, 
(1967); Swanson, S. 510 and the Regulation of Cash 
Tender Offers, 5 Harv. J. Legis. 431, 505 (1968); 
Brudney, A Note on Takeover Bids and Corporate 
Purchases of Stock, 22 Bus. Law 611 (1963); and 
Krasik, Tender Offers: The Target Company’s Duty of 
Disclosure, 25 Bus. Law. 455, 473-475 (1969). Those 
opposed to requiring a recommendation include, 
Comment, A Proposal for Affirmative Disclosure by 
Target Management During Tender Offers, 75 Col. L. 
Rev. 190, 217 (1975); Aranow and Einhorn, Tender 
Offers for Corporate Control, 219 (1973). 


137The Memorandum of the Division of Corporation 
Finance submitted to Congress pursuant to Senator 
Williamss request during the 1970 Senate Hearings on 
the amendment to Section 14(e), which granted the 
Commission rulemaking authority under that sub- 
section, identified certain problem areas which could 
be dealt with by such rulemaking power. Among the 
items listed was: 


6. Management of the target company in 
a tender offer may omit to make timely dis- 
closure of its position in favor of or in 
opposition to such bid or change in such 
position. 


1970 Senate Hearings at 12. 


proposals outweigh their benefits to investors and 
the public interest; and (2) Whether any proposed rule 
or the proposed schedule, if adopted, would have an 
adverse effect on competition or would impose a 
burden on competition which is neither necessary nor 
appropriate in furthering the purposes of the 
Exchange Act. Comments on this inquiry should 
include, to the extent feasible, detailed empirical and 
evidentiary material in support of any conclusions, 
opinions or positions. Comments on this inquiry will 
be considered by the Commission in complying with 
its responsibilities under Section 23(a)(2) of the 
Exchange Act. 


In addressing the issues raised and the proposals 
published in this release, commentators should feel 
free to consider the materials accumulated in 
Commission File No. S7-649. The text of proposed 
Regulations 14D and 14E follows: 


TEXT OF PROPOSALS 
The text of the proposals is set forth below: 


* + * 2 


1. Section 230.434b of 17 CFR Part 230 is proposed 
to be amended to read as follows: 


§230.434b Additional information required to be in- 
cluded in prospectuses relating to tender offers. 


Notwithstanding the provisions of any form for the re- 
gistration of securities under the Act, any prospectus 
relating to securities to be offered in connection with a 
tender offer for, or a request or invitation for tenders 
of, securities which is subject to section 14(d) of the 
Securities Exchange Act of 1934 shall include all of the 
information, not otherwise required to be included 
therein, required by §240.14d-3(b) of this chapter to be 
included in all such tender offers, requests or in- 
vitations, published, sent or given to the holders of 
such securities. 


Il. Section 240.13d-101 of 17 CFR Part 240 is pro- 
posed to be amended by revising Instruction B to read 
as follows: §240.13d-101 Schedule 13D Information to 
be included in statements filed pursuant to 
§240.13d-1)(a) and amendments thereto filed pursuant 
to §240.13d-2(a). 
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Instructions. A. ** 


B. Information contained in exhibits to the state- 
ment may be incorporated by reference in answer or 
partial answer to any item or sub-item of the state- 
ment unless it would render such answer misleading, 
incomplete, unclear or confusing. Material incorpora- 
ted by reference shall be clearly identified in the 
reference by page, paragraph, caption or otherwise. 
An express statement that the specified matter is 
incorporated by reference shall be made at the particu- 
lar place in the statement where the information is re- 
quired. A copy of any information or a copy of the 
pertinent pages of a document containing such infor- 
matiom which is incorporated by reference shall be 
submitted with this statement as an exhibit and shall 
be deemed to be filed with the Commission for all 
purposes of the Act. 


ill. Sections 240.14d-1 through 240.14d-101 of 17 
CFR Part 240 are proposed to be amended to read as 
follows: 


REGULATION 14D 
Introductory Note 


Regulations 14D (§240.14d-1 through 240.14d-101) and 
14E (§§240.14e-1 and 14e-2) provide comprehensive 
substantive, procedural and disclosure rules under 
sections 14(d) and (e) of the Act applicable to the 
conduct of tender offers. The Regulation is intended 
to provide guidance to persons making or subject to 
tender offers; to reduce uncertainty to the extent 
feasible; to permanently adopt certain provisions 
previously adopted as temporary, emergency rules; to 
codify certain administrative practices and judicial 
decisions interpreting Sections 14(d) and (e) of the Act 
and the rules and regulations thereunder; to achieve a 
more even and balanced application of the law relating 
to tender offers by bidders and to subject companies 
whose securities are the subject of tender offers; and 
to accomplish these objectives in a manner consistent 
with the basic purposes of the Act—protection of in- 
vestors and the public interest. 


Regulation 14D (§§240.14d-1 through 240.14d-101) de- 
fines certain relevant terms (Rule 14d-1 (§240.14d-1)). 
The term ‘‘tender offer’ is not defined since the 
dynamic nature of tender offers requires administra- 
tive and judicial flexibility in determining what types 
of transactions should be subject to the Act and these 
Regulations. It is clear that the term is not limited to 
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so-called ‘‘conventional tender offers.’’ The Regula- 
tion also establishes disclosure, substantive and pro- 
cedural rules for filing and delivery of tender offer 
statements (Rule 14d-2 (§240.14d-2) and Schedule 
14D-1 (§240.14d-101)); for disclosure requirements 
with respect to tender offers (Rule 14d-3 (§240.14d-3)); 
for non-exclusive methods of disseminating cash 
tender offers, i.e., long form publication, summary 
publication and the use of stockholder lists and secu- 
rity position listings (Rule 14d-4 (§240.14d-4) and 
14d-5 (§240.14d-5)); and for identifying the date of a 
tender offer (Rules 14d-6 (§240.14d-6)). In addition, 
the Regulation provides for additional withdrawal 
rights (Rule 14d-7 (§240.14d-7)); for integration of 
certain post-termination purchases of securities of the 
subject company with the tender offer for purposes of 
the ‘‘best price’ provisions of Section 14(d)(7) of the 
Act (Rule 14d-8); and exempts certain acquisitions - 
from the limited pro rata provisions of section 14(d) 
(6) of the Act (Rule 14d-9 (§240.14d-9)); and for the 
solicitations or recommendations of certain persons in 
connection with tender offers (Rule 14d-10 (§240.14d- 
10) and Schedule 14D-10 (§ 240.14d-101)). 


Regulation 14E (§§240.14e-1 and 14e-2) prescribes 
means reasonably designed to prevent fraudulent, 
manipulative or deceptive acts or practices in connec- 
tion with a tender offer, including that any tender offer 
remain open for at least thirty business days and in 
the event of an increase in the consideration offered or 
the dealer’s soliciting fee that the offer remain open 
for ten business days from the date of notice of such 
increase (Rule 14e-1 (§240.14e-1)); and proscribes pur- 
chases of the securities of the subject company by 
certain persons, including a bidder, prior to the public 
announcement of the bidder’s intention to make a 
tender offer for such securities (Rule 14e-2 (§240.14e- 
2)). 


Tender offers by issuers for securities issued by them 
are not subject to Regulation 14D. Tender offers by 
affiliates of such issuers for such securities are subject 
to this Regulation. Any tender offer is subject to Rule 
14e-1. 


§240.14d-1 Definitions. 

Unless the context otherwise requires, all terms used 
in Regulation 14D (§§ 240.14d-1 through 240.14d-101) 
and Regulation 14E (§§ 240.14e-1 and 240.14e-2) have 
the same meaning as in the Act and in Rule 12b-2 (§ 
240.12b-2) promulgated thereunder. In addition, the 
following definitions apply: 


(a) The term ‘‘bidder’’ means any person who 
makes a tender offer or on whose behalf a tender offer 
is made: Provided, however, That the term does not 





include an issuer which makes a tender offer for secu- 
rities of any class of which it is the issuer: And pro- 
vided further, That: with respect to Rule 14e-2, the 
term includes a person, other than the issuer, who 
proposes to make a tender offer. 


(b) The term ‘‘subject company’’ means any issuer 
of securities which are sought by a bidder pursuant to 
a tender offer; 


(c) The term ‘‘security holders’’ ‘includes holders of 
record and beneficial owners of securities which are 
the subject of a tender offer. 


(d) The term ‘‘beneficial owner’’ shall have the same 
meaning as that set forth in Rule 14d-3 (§240.13d-3); 


(e) The term ‘‘tender offer material’’ includes, but is 
not limited to: 


(1) The bidder’s formal offer, including all the 
material terms and conditions of the tender offer and 
all amendments thereto; 


(2) The related transmittal letter (whereby securities 
of the subject company which are sought in the tender 
offer may be transmitted to the bidder or its deposi- 
tory) and all amendments thereto; and 


(3) Press releases, advertisements, shareholder 
letters and other documents published, sent or given 
by the bidder to security holders which, directly or in- 
directly, solicit, invite or request tenders of securities 
being sought in the tender offer; 


(f) The term ‘‘executive officer’’ means the presi- 
dent, secretary, treasurer, any vice president in 
charge of a principal business unit, division or function 
(such as sales, administration or finance) or any other 
person who performs similar policy making functions 
for a corporation; 


(g) The term ‘‘business day’’ means any day, other 
than Saturday, Sunday or a federa! holiday, on which 
the principal office of the Commission at Washington, 
D.C. is scheduled to be open for business, and shall 
consist of the time period from 12:00 a.m. through 
11:59 p.m. In computing any time period under 
section 14(d)(5) or section 14(d)(6) of the Act or under 
Regulation 14D (§§ 240.14d-1 through § 240.14d-101) 
or Regulation 14E (§§ 240.14e-1 and 14e-2), the date a 
tender offer is first published, sent or given to security 
holders shall be included and such period shall begin 
to run from the first business day that such offer is 
first published, sent or given to security holders; and 


(h) The term ‘‘security position listing’’ shall have 
the same meaning as that set forth in Rule 17Ad-8 (§ 
240.17Ad-8). 


§ 240.14d-2 
statement. 


Filing and delivery of tender offer 


(a) No bidder shall make a tender offer for any class 
of securities referred to in section 14(d)(1) of the Act 
if, after consummation thereof, such bidder would be 
the beneficial owner of more than 5 per centum of 
such class of the subject company’s securities, unless 
as soon as practicable on the date of the commence- 
ment of the tender offer such bidder: 


(1) Files with the Commission ten copies of a Tender 
Offer Statement on Schedule 14D-1 (§240.14d-100) 
(which shall consist of eight copies including all ex- 
hibits, and two copies including only exhibits de- 
scribed in Item 11(a) of Schedule 14D-1; 


(2) Hand delivers a copy of such Schedule 14D-1 
(§240.14d-100), including all exhibits thereto: 


(i) to the subject company at its principal 
executive office; 


(ii) to any other bidder at its principal 
executive office or at the address of the 
person authorized to receive notices and 
communications (which is disclosed on the 
cover sheet of such other bidder’s Schedule 
14D-1 (§ 240.14d-100)), provided that such 
other bidder has filed a Schedule 14D-1 (§ 
240.14d-100) with the Commission and is 
making a tender offer which has not yet 
terminated for the same class of securities 
of the subject company; 


(iii) to any national securities exchange 
where such class of the subject company’s 
securities is registered and listed for trad- 
ing (which may be based upon information 
contained in the subject company’s most 
recent Annual Report on Formi0-K (§ 
249.310) filed with the Commission unless 
the bidder has reason to believe that such 
information is not current) which delivery 
shall be made when practicable prior to the 
opening of any such exchange; and 


(iv) to the National Association of Secu- 
rities Dealers, Inc. (‘‘NASD’’) if such class 
of the subject company’s securities is 
authorized for quotation in the NASDAQ 
interdealer quotation system. 
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(b) If any material change occurs in the information 
set forth in the Schedule 14D-1 (§ 240.14d-100) re- 
quired by this section, the bidder shall file with the 
Commission ten copies of an amendment to Schedule 
14D-1 (which shall consist of eight copies including all 
exhibits and two copies including only exhibits de- 
scribed in Item 11(a) of Schedule 14D-1) disclosing 
such change and shall deliver a copy of such amend- 
ment to the subject company and to any exchange 
and/or the NASD, as required by paragraph (a) of this 
section, promptly but not later than the date such 
change is first published, sent or given to security 
holders: Provided, however, That the bidder may file 
with the Commission and deliver to the subject com- 
pany, any exchange and/or the NASD, as required by 
paragraph (a) of this section, an amendment to 
Schedule 14D-1 which only discloses the number of 
shares deposited to date and/or announces an exten- 
sion of time for depositing securities pursuant to the 
tender offer, promptly after the date such limited offer 
material is first published, sent or given to security 
holders. 


(c) The bidder shall file with the Commission ten 
copies of any additional tender offer material as an 
exhibit to Schedule 14D-1 (§ 240.14d-100) and shall 
deliver a copy of such additional tender offer material 
to the subject company, any exchange and/or the 
NASD, as required by paragraph (a) of this section, 
promtply but not later than the date such additional 
tender offer material is first published, sent or given 
to security holders, except as otherwise permitted by 
the proviso in paragraph (b) of this seciton. 


§ 240.14d-3 
tender offers. 


Disclosure requirements with respect to 


(a)(1) Long-Form Publication: If a tender offer sub- 
ject to section 14(d)(1) of the Act is published, sent or 
given to security holders by means of long-form 
publication pursuant to Rule 14d-4(a)(1) (§ 240.14d-4 
(a)(1)), such long-form publication shall include the 
information required by paragraph (b)(1) of this 
section. 


(2) Summary Publication: If a tender offer subject 
to section 14(d)(1) of the Act is published, sent or 
given to security holders by means of summary publi- 
cation purusuant to Rule 14d-4(a)(2) (§ 240.14d-4 
(a)(2)), 


(i) |The summary advertisement shall in- 
clude the information réquired by para- 
graph (b)(2) of this section; and 


(ii) |The tender offer materials furnished 
by the bidder upon the request of any secu- 
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rity holder shall include the information re- 
quired by paragraph (b)(1) of this section. 


(3) Use of Stockholder Lists: If a tender offer sub- 
ject to section 14(d)(1) of the Act is published, sent or 
given to security holders by the use of stockholder lists 
and security position listings pursuant to Rule 14d-4 
(a)(3) (§ 240.14d-4(a)(3)), 


(i) The summary advertisement shall in- 
clude the information required by para- 
graph (b)(2) of this section; and 


(ii) |The tender offer materials transmit- 
ted to security holders pursuant to such 
lists and the summary advertisement shall 
include the information required by para- 
graph (b)(1) of this section. 


(4) Other Tender Offers: If a tender offer subject 
to section 14(d)(1) of the Act is published, sent or 
given to security holders other than pursuant to Rule 
14d-4(a) (§240.14d-4(a)), 


(i) the tender offer materials published, 
sent or given to security holders on the date 
of commencement of such offer shall 
include the information required by 
paragraph (b)(1) of this section; and 


(ii) a material change in the information 
published, sent or given to security holders 
shall be disseminated to security holders in 
additional tender offer material. 


(b)(1) The information required to be disclosed by 
paragraphs (a)(1), (a)(2)(ii), (a)(3)(ii) and (a)(4) of this 
section shall include the following: 


(i) The identity of the bidder; 
ii) The identity of the subject company; 


(iii) |The amount and class of securities 
being sought and the type and amount of 
consideration being offered therefor; 


(iv) |The scheduled expiration date of the 
tender offer, whether the tender offer is ex- 
tendible and, if so, the terms/conditions for 
extension of the tender offer: 


(v) The exact dates prior to which, and 
after which, persons who deposit their 
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securities will have the right to withdraw 
their securities pursuant to section 14(d)(5) 
of the Act and Rule 14d-7 (§ 240.14d-7) and 
the manner in which shares will be 
accepted for payment and in which with- 
drawal may be effected; 


(vi) If the tender offer is for less than all 
the outstanding securities of a class of 
equity securities and the bidder is not obli- 
gated to purchase all of the securities 
tendered, the dates of the period during 
which the securities will be taken up pro 
rata pursuant to section 14(d)(6) of the Act 
or Rule 14d-9 (§ 240.14d-9) and the present 
intention or plan of the bidder with respect 
to the tender offer in the event of an over- 
subscription by security holders; and 


(vii) The disclosure required by Items 
1(c); 2; 3; 4; 5; 6; 7; 8; 9; and 10 of 
Schedule 14D-1 (§ 240.14d-100) or a fair 
and adequate summary thereof, 


Instructions. 1. Negative responses to any such item 
or sub-item of Schedule 14D-1 (§ 240.14d-100) need 
not be included in the information published, sent or 
given to security holders. 


2. Although the financial statements necessary to 
present a fair and adequate summary of Item 9 of 
Schedule 14D-1 (§ 240.14d-100) may vary depending 
on the facts and circumstances involved, summary 
financial information equivalent to that required by 
paragraph e of Guide 59 of the Guides of Preparation 
and Filing of Registration Statements will normally be 
sufficient summary disclosure of Item 9 for purposes 
of paragraph (b)(1)(vii) of this section. If the 
information required by Item 9 is summarized, 
appropriate instructions should be included stating 
how more complete financial information can be 
obtained. 


(2) The information required to be disclosed by 
paragraphs (a)(2)(i) and (a)(3)(i) of this section in a 
summary advertisement shall be limited to the 
following: 


Explanatory Note: Neither the initial summary ad- 
vertisement nor any subsequent summary advertise- 
ment shall include a transmittal letter (whereby 
securities of the subject company which are sought in 
the tender offer may be transmitted to the bidder or its 
depositary) or any amendment thereto. 


(i) The information required by paragraph 
(b)(1)(i) through (vi) of this section; 


(li) A brief description of the purpose of 
the tender offer; 


(iil) A statement that the information 
required by paragraph (b)(1)(vii) of this 
section is incorporated by reference into the 
summary advertisement; 


(iv) Appropriate instructions for record 
holders and beneficial owners of securities 
of the class being sought regarding how to 
obtain promptly, at the bidder’s expense, 
the bidder’s tender offer materials; and 


(v) In a tender offer published, sent or 
given to security holders by the use of 
stockholder lists and security position 
listings pursuant to Rule 14d-4(a)(3) 
(§ 240.14d-4(a)(3)), a statement that the 
tender offer materials are contempo- 
raneousiy being mailed to record holders 
and are contemporaneously being furnished 
to brokers, banks and similar persons 
whose name appears or whose nominee 
appears on the list of stockholders or, if 
applicable, who are listed as participants in 
a clearing agency’s security position listing 
for subsequent transmittal to beneficial 
owners of such securities. 


(c)(1) Other than a summary advertisement de- 
scribed in paragraph (c)(2) of this section, any 
additional tender offer material, subsequent to the 
initial solicitation, invitation or request of tenders, 
shall contain the information required by paragraph 
(b)(1) of this section: Provided, however, That such 
additional tender offer material may omit any of the 
information required by paragraph (b)(1)(vii) pre- 
viously furnished to security holders by the bidder in 
connection with the tender offer. 


(2) A summary advertisement published, sent or 
given to security holders subsequent to the initial 
summary advertisement shall contain: 


(i) the information required by paragraph 
(b)(2) of this section; and 


(ii) disclosure of any material change in 
the tender offer materials or a fair and 
adequate summary thereof which has not 
been previously disclosed in a summary 
advertisement. 


§ 240.14d-4 Dissemination of cash tender offers. 
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(a) A tender offer subject to section 14(d)(1) of the 
Act in which the consideration consists solely of cash 
shall be deemed to be ‘‘published, sent or given to 
security holders,’’ if the bidder complies with any one 
of the following sub-paragraphs. Depending on the 
facts and circumstances Involved, adequate publi- 
cation of a tender offer or a summary advertisement of 
a tender offer pursuant to this section may require 
publication In a newspaper with a national circulation 
or may only require publication in a newspaper with 
metropolitan or regional circulation or may require 
publication in a combination thereof. 


(1) Long-Form Publication: By making adequate 
publication In a newspaper or newspapers of the 
tender offer. 


(2) Summary Publication: 


(i) By making adequate publication in a 
newspaper or newspapers of a summary 
advertisement of the tender offer; and 


(ii) By mailing or otherwise furnishing 
with reasonable promptness the bidder’s 
tender offer materials to any security holder 
who requests such tender offer materials 
pursuant to the summary advertisement or 
otherwise. 


(3) Use of Stockholder Lists and Security Position 
Listings: 


(i) If the subject company elects to comply with Rule 
14d-5(b), (§ 240.14d-5(b)), 


(A) by delivering a sufficient number of 
sets of the tender offer materials to the 
subject company or Its principal transfer 
agent promptly after receipt of the notifi- 
cation of the subject company’s election; 


(B) by making adequate publication in a 
newspaper or newspapers of a summary 
advertisement of the tender offer at the 
approximate time of the commencement of 
the mailing and transmittal of tender offer 
materials by the subject company; and 


(C) by mailing or otherwise furnishing 
with reasonable promptness the tender 
offer materials to any security holder who 
requests such tender offer materials pur- 
suant to the summary advertisement or 
otherwise; or 
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(ii) If the subject company elects to comply with Rule 
14d-5(c), (§ 240.14d-5(c)) 


(A) by mailing a copy of the bidder’s 
tender offer materials to each person 
named on the list of stockholders obtained 
pursuant to Rule 14d-5(c); 


(B) by contacting and making inquiry of 
each participant on any security position 
listing obtained pursuant to Rule 14d-5(c) 
as to the approximate number of beneficial 
owners of subject company securities; by 
transmitting a sufficient number of sets of 
tender offer materials to each participant 
named on the security position listing 
obtained pursuant to Rule 14d-5(c); 


(C) by making adequate publication in a 
newspaper or newspapers of a summary 
advertisement of the tender offer at the 
approximate time of the commencement of 
the mailing and transmittal pursuant to the 
shareholder list and security position 
listings; and 


(D) by mailing or otherwise furnishing 
with reasonable promptness the tender 
offer materials to any security holder who 
requests such tender offer material 
pursuant to the summary advertisement or 
otherwise. 


(b)(1) If a tender offer has been published, sent or 
given to security holders by one or more of the 
methods enumerated in paragraph (a) of this section, a 
material change In the information published, sent or 
given to security holders shall be disseminated to 
security holders by means of the same method or 
methods, except that if a material change in the 
information published, sent or given to security 
holders occurs within five business days of the 
expiration date of the tender offer, including any 
extension thereof, the bidder shall take reasonable 
steps to assure that such material change is dissemi- 
nated by the same method or methods and shall also 
disseminate such material change by means of a press 
release. 


(2) Except where otherwise provided in paragraph 
(b)(1) of this section, a material change in the 
information published, sent or given to security 
holders pursuant to either paragraph (a)(2) or (a)(3) of 
this section shall be disseminated to security holders: 


(i) By publishing a summary advertise- 
ment containing such material change; 





(li) By mailing notice of such material 
change to any security holder who 
requested the bidder’s tender offer materiai 
pursuant to the initial summary advertise- 
ment or otherwise; and 


(ili) If stockholder and other lists were 
used pursuant to either paragraph (a)(3)(i) 
or paragraph (a)(3)(ii) of this section to 
publish, send or give the tender offer to 
security holders, by disseminating notice of 
such material change in a similar manner. 


§ 240.14d-5 Dissemination of certain tender offers by 
the use of stockholder lists and security position 
listings. 


(a) For the purpose of facilitating the dissemination 
of disclosure and of preventing fraudulent or deceptive 
acts in connection with ‘certain tender offers, upon 
receipt by a subject company with a class of equity 
securities referred to in section 14(d)(1) of the Act at 
its principal executive offices of a bidder’s written 
request, meeting the requirements of paragraph (f) of 
this section, for the use of stockholder lists and 
security position listings in disseminating the bidder’s 
tender offer to security holders, the subject company 
shall: 


(1) Promptly notify transfer agents and any other 
person, who will assist the subject company in 
complying with the requirement of this section, of the 
receipt by the subject company of a request by a 
bidder pursuant to this section; 


(2) Promptly ascertain whether the current stock- 
holder list, written or otherwise, within the access of 
the subject company was prepared as of a date earlier 
than ten business days before the date of the bidder’s 
request and, if so, promptly prepare or cause to be 
prepared a stockholder list as of the most recent 
practicable date which shall not be earlier than ten 
business days before the date of the bidder’s request; 


(3) Elect to perform the acts described in either 
paragraph (b) or (c) of this section, which election shall 
not be revocable by the subject company during the 
bidder’s tender offer and extensions thereof; 


(4) Within one business day of the receipt of the 
bidder’s request, deliver oral notification to the 
bidder, which notification shall be confirmed in 
writing, of the subject company’s election, the 
approximate number of security holders of the class of 
securities being sought by the bidder and, if the 
subject elects to comply with paragraph (b) of this 
section, appropriate information concerning the 


location for delivery of the bidder’s tender offer 
materials; and 


(5) Pursuant to its election, comply with the pro- 
visions of either paragraph (b) or (c) of this section. 


(b) A subject company, which elects to perform the 
acts prescribed by this paragraph pursuant to 
paragraph (a)(3) of this section, shall: 


(1) Promptly contact each participant named on the 
most recent security position listing of any clearing 
agency within the access of the subject company and 
make inquiry of each such participant as to the 
approximate number of beneficial owners of subject 
company securities held by each such participant; 


(2) Within four business days of receipt at the 
location specified by the subject company pursuant to 
paragraph (a)(4) of this section of the sets of the 
bidder’s tender offer materials, mail or cause to be 
mailed a copy of the bidder’s tender offer materials to 
each person whose name appears as a record holder of 
such class of securities on the most recent stockholder 
list referred to in paragraph (a)(2) of this section. The 
mailing shall be conducted in substantially the same 
manner as the subject company would conduct a 
mailing to security holders of its own materials 
relating to the tender offer; 


(3) Within four business days of receipt at the loca- 
tion specified by the subject company pursuant to 
paragraph (a)(4) of this section of the sets of the 
bidder’s tender offer materials, transmit or cause to be 
transmitted a sufficient number of sets of the bidder’s 
tender offer materials to the participants named on the 
security position listings described in paragraph (b)(1) 
of this section. The transmittal shall be conducted in 
substantially the same manner as the subject company 
would conduct a transmittal to beneficial owners pur- 
suant to security position listings of clearing agencies 
of its own material relating to the tender offer; 


(4) Promptly give oral notification to the bidder, 
which notification shall be confirmed in writing, of the 
commencement of the mailing pursuant to paragraph 
(b)(2) of this section and of the transmittal pursuant to 
paragraph (b)(3) of this section; 


(5) Update the stockholder list and promptly mail or 
cause to be mailed during the course of the tender 
offer a copy of the bidder’s tender offer materials, to 
the extent sufficient sets of such materials have been 
furnished by the bidder, to each person who has 
become a record holder since the date of preparation 
of the most recent stockholder list referred to in para- 
graph (a)(2) of this section; and 


SEC DOCKET/1017 





(6) Promptly after receipt at the location specified 
by the subject company pursuant to paragraph (a)(4) 
of this section of copies of an amendment to the 
bidder’s tender offer materials, envelopes or other 
containers therefor, and either the estimated amount 
of postage or payment of such amount pursuant to 
paragraph (g)(1)(ii) of this section, mail or cause to be 
mailed a copy of such amendment to each record 
holder whose name appears on the shareholder list 
described in paragraphs (b)(2) and (b)(5) of this 
section and transmit or cause to be transmitted suffi- 
cient copies of such amendment to each participant 
named on security position listings who received sets 
of the bidder’s tender offer materials pursuant to 
paragraph (b)(3) of this section; and 


(7) Not include any communication other than the 
bidder’s tender offer materials or amendments thereto 
in the envelopes or other containers furnished by the 
bidder. 


(c) A subject company, which elects to perform the 
acts prescribed by this paragraph pursuant to para- 
graph (a)(3) of this section, shall: 


(1) Within two business days of receipt of the 
bidder’s request, furnish to the bidder at the subject 
company’s principal executive office, a copy of the 
names and addresses of the record holders on the 
most recent stockholder list referred to in paragraph 
(a)(2) of this section and a copy of the names and ad- 
dresses of participants identified on the most recent 
security position listing of any clearing agency which 
is within the access of the subject company; and 


(2) Update the stockholder list by furnishing the 
bidder with the name and address of each record 
holder named on the stockholder list, and not 
previously furnished to the bidder, promptly after such 
information becomes available to the subject company 
during the course of the bidder’s tender offer. 


(d)(1) Neither the subject company nor any affiliate 
or agent of the subject company shall be deemed to be 
an ‘‘underwriter’’ within the meaning of Section 2(11) 
of the Securities Act of 1933 for any purpose of that 
Act or any rule or regulation promulgated thereunder 
based solely upon the compliance by the subject 
company or any affiliate or agent of the subject com- 
pany with one or more of the requirements of this 
section. 


(2) Neither the subject company nor any affiliate or 
agent of the subject company shall be liable under any 
provision of the federal securities laws for the dis- 
closure in the bidder’s tender offer materials, 
including any amendment thereto, based solely upon 
the compliance by the subject company or any affiliate 
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or agent of the subject company with one or more of 
the requirements of this section. 


(e) A subject company, which has received a 
request from a bidder pursuant to paragraph (a) of this 
section meeting the requirements of paragraph (f) of 
this section shall not conduct any separate mailing or 
similar communication to its security holders nor pub- 
lish any newspaper or other advertisement relating to 
the bidder’s tender offer unless the subject company 
has complied, pursuant to its election under paragraph 
(a)(2) of this section, either with the procedure speci- 
fied in paragraphs (b)(2) and (b)(3) or with the pro- 
cedure specified in paragraph (c)(1) of this section: 
Provided, however, That the provisions of this para- 
graph shall not prohibit a subject company from 
making a communication with its security holders 
pursuant to Rule 14d-10(e) at any time subsequent to 
the date of commencement of such bidder’s tender 
offer as defined in Rule 14d-6, or the date of any 
public announcement by such bidder which contains at 
least the information specified in Rule 14d-6(1) 
through (3). 


(f) |The bidder’s written request referred to in para- 
graph (a) of this section shall include the foliowing: 


(1) The identity of the bidder; 


(2) The title of the class of securities 
which is the subject of the bidder’s tender 
offer; 


(3) A statement that the bidder is making 
a request to the subject company pursuant 
to paragraph (a) of this section for the use 
of the stockholder list and security position 
listings for the purpose of disseminating a 
tender offer to security holders; 


(4) A statement that the bidder is aware 
of and will comply with the provisions of 
paragraph (g) of this section; and 


(5) The name, address and telephone 
number of the person whom the subject 
company shall contact pursuant to para- 
graph (a)(4) of this section. 


(g) For the purpose of facilitating the dissemination 
of disclosure and of preventing fraudulent or deceptive 
acts in connection with certain tender offers, any 
bidder who requests that a subject company comply 
with the provisions of paragraph (a) of this section 
shall: 


(1) If the subject company elects to comply with 
paragraph (b) of this section, 














(i) Deliver sufficient sets of tender offer materials, 
envelopes or other containers therefor, the estimated 
amount of postage or payment of such amount to the 
subject company at the location specified by the 
subject company promptly after notification to the 
bidder of the subject company’s election pursuant to 
paragraph (a)(4) of this section; 


(ii) Promptly notify the subject company of an 
amendment to the bidder’s tender offer materials 
requiring compliance by the subject company with 
paragraph (b)(6) of this section and promptly deliver 
sufficient copies of such amendment, envelopes and 
postage therefor at the location specified by the sub- 
ject company pursuant to paragraph (a)(4) of this 
section; 


(iii) Promptly reimburse the subject company for 
the out-of-pocket expenses incurred by the subject 
company and its agents in performing the acts 
required by this section, which reimbursement shall 
include, but not be limited to, additional postage, 
clerical expenses, expenses incurred in the prepara- 
tion and updating of the stockholder list, and expenses 
incurred by banks, brokers and other persons in for- 
warding the bidder’s tender offer materials and 
amendments thereto which have been paid by the sub- 
ject company; and 


(iv) With respect to a cash tender offer, comply with 
the requirements of Rule 14d-4(a)(3)(i) (§ 240.14d- 
4(a)(3)(i)). 


(2) If the subject company elects to comply with 
paragraph (c) of this section, 


(i) Use the stockholder list and security position 
listings furnished to the bidder pursuant to paragraph 
(c) of this section exclusively in the dissemination of 
tender offer materials to security hoiders in connection 
with the bidder’s tender offer and extensions thereof; 


(ii) Return the stockholder lists and security position 
listings furnished to the bidder pursuant to paragraph 
(c) of this section promptly after the termination of the 
bidder’s tender offer; 


(iii) Accept, handle and return the stockholder lists 
and security position listings furnished to the bidder 
pursuant to paragraph (c) of this section to the subject 
company on a confidential basis; 


(iv) Not retain any stockholder list or security 
position listing furnished by the subject company pur- 
suant to paragraph (c) of this section, or any copy 
thereof, nor retain any information derived from any 
such list or listing or copy thereof after the termination 
of the bidder’s tender offer; 








(v) 
offer materials and any amendment disclosing a 
material change in such tender offer materials to each 
person whose identity appears on the stockholder list 
as furnished and updated by the subject company pur- 
suant to paragraphs (c)(1) and (c)(2) of this section; 


Mail, at its own expense, a copy of its tender 


(vi) Contact the participants named on the security 
position listings of any clearing agency, make inquiry 
of each participant as to the approximate number of 
sets of tender offer materials required by each such 
participant, and furnish, at its own expense, sufficient 
sets of tender offer materials and any amendment 
thereto to each such participant for subsequent trans- 
mission to the beneficial owners of the securities being 
sought by the bidder; 


(vii) Promptly reimburse the subject company for the 
out-of-pocket expenses incurred by the subject 
company and its agents in performing the acts 
required by this section which reimbursement shall 
include, but not be limited to, clerical expenses and 
expenses incurred in the preparation and updating of 
the stockholder list; and 


(viii) With respect to a cash tender offer, comply 
with the requirements of Rule 14d-4(a)(3)(ii) 
(§ 240.14d-4(a)(3)(ii)). 


§ 240.14d-6 Date of commencement of a tender offer. 


(a)(1) A tender offer for a class of equity securities 
referred to in section 14(d)(1) of the Act shall 
commence for the purposes of section 14(d) of the Act 
and the rules promulgated thereunder on the date 


(i) the tender offer is first published by 
the bidder pursuant to Rule 14d-4(a)(1) (§ 
240.14d-4(a)(1)); 


(ii) The summary advertisement of the 
tender offer is first published by the bidder 
pursuant to Rule 14d-4(a)(2) (§ 240.14d- 
4(a)(2)); 


(iii) The summary advertisement of the 
tende* offer is first published by the bidder 
pursuant to Rule 14d-4(a)(3) (§ 240.14d- 
4(a)(3)); 


(iv) definitive copies of a tender offer, in 
which the consideration offered by the 
bidder consists of securities registered 
pursuant to the Securities Act of 1933, are 
first published, sent or given by the bidder 
to security holders; or 


(v) the tender offer is first published, sent 
or given to security holders by the bidder, if 
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paragraphs (a)(1)(i) through (a)(1)(iv) of 
this section are not applicable to such 
tender offer. 


(2) With respect to a cash tender offer that is 
published, sent or given to security holders by more 
than one method of dissemination pursuant to Rule 
14d-4(a) (§ 240.14d-4(a)), the date of commencement 
of such tender offer will be determined by the method 
which first complies with one of the sub-paragraphs of 
Rule 14d-6(a)(1) (§ 240.14d-6(a)(1)). 


(b) A public announcement by a bidder through a 
press release, newspaper advertisement or public 
statement which includes the information in paragraph 
(c) of this section with respect to a tender offer for a 
class of equity securities referred to in section 14(d)(1) 
of the Act in which the consideration consists solely of 
cash shall be deemed to constitute the commencement 
of a tender offer under paragraph (a)(1)(v) of this 
section except that such tender offer shail not be 
deemed to be first published, sent or given to security 
holders by the bidder under paragraph (a)(1)(v) of this 
section on the date of such public announcement if 
within five business days of such public announcement 
the bidder either: 


(c) The information referred to in paragraph (b) of 
this section is as follows: 


(1) The identity of the bidder; 


(2) The identity of the subject company; 
and 


(3) The amount and class of securities 
being sought and the price or range of 
prices being offered therefor. 


(d) A public announcement by a bidder through a 
press release, newspaper advertisement or public 
statement which only discloses the information in 
paragraphs (d)(1) through (d)(3) of this section con- 
cerning a tender offer for a class of equity securities 
referred to in section 14(d)(1) of the Act in which the 
consideration consists solely of cash shall not be 
deemed to constitute the commencement of a tender 
offer under paragraph (a)(1)(v) of this section. 


(1) The identity of the bidder; 


(2) The identity of the subject company; 
and 


(3) A statement that the bidder intends to 
make a tender offer in the future for a class 
of equity securities of the subject company 
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which statement does not specify the 
amount of securities of such class to be 
sought or the consideration to be offered 
therefor. 


(e) A public announcement by a bidder through a 
press release, newspaper advertisement or public 
statement which only discloses the information in Rule 
135(a)(4) (§ 240.135(a)(4)) concerning a tender offer 
for a class of equity securities referred to in section 
14(d)(1) of the Act in which the consideration consists 
solely of securities or consists of cash and securities 
shall not be deemed to constitute the commencement 
of a tender offer under paragraph (a)(1)(v) of this 
section. 


§ 240.14d-7 Additional withdrawal rights. 


(a) With respect to any tender offer subject to section 
14(d)(1) of the Act and in addition to the provisions of 
section 14(d)(5) of the Act, any person who has 
deposited securities pursuant to such tender offer has 
the right to withdraw any such securities during the 
following periods: 


(1) At any time until the expiration of fif- 
teen business days from the date of 
commencement of such tender offer; and 


(2) On the date and until the expiration of 
ten business days following the date of 
commencement of another bidder’s tender 
offer for securities of the same class or the 
date a tender offer by the subject company 
for securities of the same class is first pub- 
lished, sent or given to security holders 
provided that the bidder has received notice 
or otherwise has knowledge of the 
commencement of such other tender offer 
and provided further that withdrawal may 
only be effected with respect to securities 
which have not been accepted for payment 
in the manner set forth in the bidder’s 
tender offer prior to the date such other 
tender offer is first published, sent or given 
to security holders. 


(b) The time periods for withdrawal rights pursuant 
to this section shall be computed on a concurrent, as 
opposed to a consecutive basis. 


(1) Makes a subsequent public announce- 
ment stating that the bidder has deter- 
mined not to continue with such tender 
offer, in which event paragraph (a)(i)(v) of 
this section shall not apply to the initial 
public announcement; or 
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(2) Complies with Rule 14d-2(a) (§ 240. 
14d-2(a)) and contemporaneously dissemi- 
nates the disclosure required by Rule 
14d-3(b) (§ 240.14d-3(b)) to security holders 
pursuant to Rule 14d-4 (§ 240.14d-4) or 
otherwise in which event: 


(i) the date of commencement of 
such tender offer under para- 
graph (a) of this section will be 
determined by the date the infor- 
mation required by Rule 14d-3(b) 
is first published, sent or given to 
security holders pursuant to Rule 
14d-4 or otherwise; and 


(ii) Notwithstanding paragraph 
(b)(2)(i) of this section, section 
14(d)(7) of the Act shall be 
deemed to apply to such tender 
offer from the date of such public 
announcement. 


Explanatory Note: The following is an example of the 
concurrent computation of time periods for withdrawal 
rights pursuant to this section. Bidder X commences a 
tender offer on Business day 1 and another bidder, Y, 
commences a tender offer for securities of the same 
class of securities on Business day 7. For X’s tender 
offer, the withdrawal rights under paragraph (a)(1) of 
this section from Business day 8 through Business day 
15 would be included in the computation of withdrawal 
rights under paragraph (a)(2) of this section. Thus, 
withdrawal rights in X’s tender offer would begin on 
Business day 1 and terminate at the end of Business 
day 17. 


(c) For the purposes of this section, a bidder shall be 
presumed to have knowledge of another tender offer, 
as described in paragraph (a)(2) of this section, on the 
date such bidder receives 


(1) A copy of the Schedule 14D-1 (§ 240.14d-100) 
pursuant to Rule 14d-2 (§ 240.14d-2) from such other 
bidder; or 


(2) Notice of the fact that the subject company has 
published, sent or given to its security holders a 
tender offer for securities of the same class of 
securities being sought by the bidder. 


(d) Withdrawal pursuant to this section shall be 
deemed effective upon the receipt by the bidder’s 
depositary of a written or telegraphic notice of with- 
drawal specifying the name(s) of the tendering stock- 
holder(s), the number or amount of the securities to be 
withdrawn and the name(s) in which the certificate(s) 
is (are) registered, if different from that of the 
tendering security holder(s). 


§ 240.14d-8 Purchases after termination of certain 
tender offers. 


(a)(1) Any purchase of or offer to purchase a 
security. described in paragraph (a)(2) of this section, 
by or on behalf of a bidder or any of its affiliates 
during the forty business day period following the date 
of termination of the bidder’s tender offer, which was 
subject to section 14(d)(1) of the Act, shall be 
integrated with and shall be deemed to occur prior to 
the expiration of such tender offer for purposes of 
section 14(d)(7) of the Act. 


(2) The security referred to in paragraph (a)(1) of this 
section includes: 


(i) Any security of the same class of secu- 
rities sought in the bidder’s tender offer; 
and 


(ii) Any option, warrant, right, convertible 
security or other security which involves a 
contractual right, privilege or other 
provision to purchase or acquire through 
exercise, conversion, exchange or otherwise 
any security described in paragraph (a)(2)(i) 
of this section. 


(b) Notwithstanding paragraph (a) of this section, the 
following purchases by the bidder or its affiliates 
following the date of the termination of a tender offer 
referred to in paragraph (a)(1) of this section shal! not 
be integrated with or be deemed a part of such tender 
offer: 


(1) The exercise of options, warrants or 
rights, the conversion of convertible 
securities, or the performance of agree- 
ments to purchase securities referred to in 
paragraph (a)(2)(i) of this section which 
were acquired or entered into prior to the 
date the bidders tender offer was tirst pub- 
lished, sent or given to security holders 
pursuant to Rule 14d-6(a)(1) (§ 240.14d- 
6(a)(1)) and which were disclosed in the 
Schedule 14D-1 (§ 240.14d-100) or in any 
amendment thereto filed by the bidder and 
in the tender offer materials disseminated 
to security holders during the bidder’s 
tender offer; 


(2) A merger transaction involving the 
subject company in which the consideration 
for securities of the class of securities 
sought by the bidder’s tender offer is sub- 
stantially equal to the highest consideration 
offered by the bidder at any time during the 
tender offer; or 
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(3) Other agreements or transactions 
which the Commission shall exempt by 
order. 


§ 240.14d-9 Exemption from statutory pro rata 
requirement. 


The limited pro rata provisions of section 14(d)(6) of 
the Act shall not appiy to any tender offer for less than 
all the outstanding securities of a class of equity 
securities referred ts in section 14(d)(1) of the Act to 
the extent that the bidder provides in the tender offer 
materials disseminated to security holders on the date 
of commencement of the tender offer that in the event 
more securities are deposited during the period(s) 
described in paragraphs (a) and/or (b) of this section 
than the bidder is bound or willing to accept for pay- 
ment, all securities deposited during such period(s) 
will be accepted for payment as nearly as practicable 
on a pro rata basis, disregarding fractions, according 
to the number of securities deposited by each 
depositor. 


(a) Any period which exceeds ten days from the date 
of commencement of the tender offer; 


(b) Any period which exceeds ten days from the date 
that notice of an increase in the consideration offered 
is first published, sent or given to security holders. 


§240.14d-10 Solicitation/ recommendation statements 
with respect to certain tender offers. 


(a) No solicitation or recommendation to holders of a 
class of equity securities referred to in section 14(d)(1) 
of the Act shall be made by any person described in 
paragraph (d) of this section with respect to a tender 
offer for such securities unless as soon as practicable 
on the date such solicitation or recommendation is first 
published, sent or given to security holders, such 
person: 


(1) Files with the Commission eight copies 
of a Tender Offer Solicitation/ Recom- 
mendation Statement on Schedule 14D-10 
(§ 240.14d-101), including all exhibits 
thereto; and 


(2) Hand delivers a copy of such Schedule 
14D-10 [§ 240.14d-101], including all ex- 
hibits thereto: 


(i) to the bidder at its principal 
office or at the address of the 
person authorized to receive 
notices and communications (which 
is disclosed on the cover sheet of 
the bidder’s Schedule 14D-1 
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(§ 240.14d-100) filed with the 
Commission); 


(ii) to the subject company at its 
principal executive office: pro- 
vided that the person making the 
solicitation or recommendation is 
other than the subject company or 
an affiliate of the subject 
company; and 


(iii) to any national securities 
exchange where such class of 
securities is registered and listed 
for trading, which delivery shall 
be made, when practicable, prior 
to the opening of any such 
exchange, and to the National 
Association of Securities Dealers, 
Inc. (‘‘NASD’’), if such class of 
securities is authorized for quo- 
tation in the NASDAQ interdealer 
quotation system: provided that 
the person making the solicitation 
or recommendation is either the 
subject company or an affiliate of 
the subject company. 

(b) 


If any material change occurs in the information 


set forth in the Schedule 14D-10 (§ 240.14d-101) 
required by this section, the person who filed such 
Schedule 14D-10 shall: 


(1) file with the Commission eight copies 
of an amendment on Schedule 14D-10 
(§ 240.14d-101) disclosing such change and 
shall deliver a copy of such amendment to 
the bidder, the subject company, any 
exchange and the NASD, as required by 
paragraph (a)(2) of this section, promptly 
but not later than the date such material 
change is first published, sent or given to 
security holders; and 


(2) publish, send or give the material 
change to security holders. 


(c) Any solicitation or recommendation to holders of 
a class of securities referred to in section 14(d)(1) of 
the Act with respect to a tender offer for such 
securities shall include the name of the person making 
such solicitation or recommendation and the 
information required by Items 2, 3(b), 4, 5, 6, 7 and 8 
of Schedule 14D-10 (§ 240.14d-101) or a fair and 
adequate summary thereof; Provided, however, That 
such solicitation or recommendation may omit any of 
such information. previously furnished to security 





holders of such class of securities by such person with 
respect to such tender offer. 


(d)(1) This section shall apply to the following 
persons: 


(i) Except as provided in paragraph (e) of 
this section, the subject company, any 
director, officer, employee, affiliate or 
subsidiary of the subject company; 


(ii) Except as provided in paragraph (d)(2) 
of this section, any record holder or bene- 
ficial owner of any security issued by the 
subject company, the bidder, or by any 
affiliate of either the subject company or 
the bidder; and 


(iii) Any person who makes a solicitation 
or recommendation to security holders on 
behalf of any of the foregoing or on behalf 
of the bidder other than by means of a 
solicitation or recommendation to security 
holders which has been filed with the 
Commission pursuant to this section or 
Rule 14d-2 (§ 240.14d-2). 


@ (d)(2) Notwithstanding paragraph (d)(1) of this 
section, this section shall not apply to the following 
persons: 


(i) A bidder who is required to file a 
Schedule 14D-1 (§ 240.14d-100) by Rule 
14d-2 (§ 240.14d-2); 


(ii) Attorneys, banks, brokers, fiduciaries 
or investment advisers who are not other- 
wise participating in a tender offer and who 
furnish information and/or advice regard- 
ing such tender offer to their customers or 
clients on the unsolicited request of such 
customers or clients or solely pursuant to a 
contract or a relationship providing for 
advice to the customer or client to whom 
the information and/or advice is given. 


(e) This section shall not apply to the subject com- 
pany with respect to a communication by the subject 
company to its security holders which does no more 
than: 

(1) Identify the tender offer by the bidder; 
(2) State that such tender offer is under 


consideration by the subject company’s 
board of directors and/or management; 


(3) State that on or before a specified date 
(which shall not be later than fifteen 
business days prior to the scheduled 
expiration date of such tender offer) the 
subject company will advise such security 
holders of the recommendation of the board 
of directors to accept or reject such tender 
offer, or of the determination by the board 
of directors not to make a recommendation; 


(4) Specify the means by which the sub- 
sequent communication referred to in para- 
graph (e)(3) of this section will be dissemi- 
nated to security holders; and 


(5) Request such security holders to defer 
making a determination whether to accept 
or reject such tender offer until they have 
received such recommendation or such 
determination not to make a recom- 
mendation from the board of directors pur- 
suant to paragraph (e)(3) of this section. 


§ 240.14d-100 Schedule 14D-1. Tender offer state- 
ment pursuant to section 14(d)(1) of the Securities 
Exchange Act of 1934. 


* * * 


General Instructions. A.* * * 

B. Information in exhibits to the statement may be 
incorporated by reference in answer or partial answer 
to any item or sub-item of the statement unless it 
would render such answer misleading, incomplete, 
unclear or confusing. Material incorporated by 
reference shall be clearly identified in the reference by 
page, paragraph, caption or otherwise. An express 
statement that the specified matter is incorporated by 
reference shall be made at the particular place in the 
statement where the information is required. A copy of 
any information or a copy of the pertinent pages of a 
document containing such information which is incor- 
porated by reference shall be submitted with this 
statement as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of the Act. 


C. If the statement is filed by a partnership, limited 
partnership, syndicate or other group, the information 
called for by Items 2-7, inclusive, shall be given with 
respect to: (i) each partner of such partnership; (ii) 
each partner who is denominated as a general partner 
or who functions as a general partner of such limited 
partnership; (iii) each member of such syndicate or 
group; and (iv) each person controlling such partner or 
member. If the statement is filed by a corporation, or 
if a person referred to in (i), (ii), (iii) or (iv) of this 
Instruction is a corporation, the information called for 
by the above mentioned items shall be given with 
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respect to: (a) each executive officer and director of 
such corporation; (b) each person controlling such 
corporation; and (c) each executive officer and 
director of any corporation ultimately in control of such 
corporation. A response to an item in the statement is 
required with respect to the bidder and to all other 
persons referred to in this instruction unless such item 
specifies to the contrary. 


* * 


item 6. Interest In securities of the subject company 


* * * * * 


1 * * * 


Instructions. 


2. If the information required by Item 6(b) of this 
schedule is available to the bidder at the time this 
statement is initially filed with the Commission pur- 
suant to Rule 14d-2(a)(1) [§ 240.14d-2(a)(1)], such 
information should be included in such initial filing. 
However, if such information is not available to the 
bidder at the time of such initial filing, it should be 
filed with the Commission promptly but in no event 
later than two business days after the date of such 
filing and, if material, should be disclosed to security 
holders of the subject company in a manner similar to 
that in which the tender offer was first published, sent 
or given to such security holders. The procedure 
specified by this instruction is provided for the 
purpose of maintaining the confidentiality of the 
tender offer in order to avoid possible misuse of inside 
information. 


* 


§ 240.14d-101 Schedule 14d-10. 
SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 
Schedule 14D-10 


Solicitation/ Recommendation Statement Pursuant to 
Section 14(d)(4) of the Securities Exchange Act of 1934 


(Amendment No. ) 





(Name of Subject Company) 





(Name of Person(s) Filing Statement) 





(Title of Class of Securities) 
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(CUSIP Number of Class of Securities) 





(Name, address and telephone number of person 
authorized to receive notice and communications 
on behalf of the person(s) filing statement 


Instructions: Eight copies of this statement, 
including all exhibits, should be filed with the 
Commission. 


General Instructions: A. The item numbers and cap- 
tions of the items shall be included but the text of the 
items is to be omitted. The answers to the items shall 
be so prepared as to indicate clearly the coverage of 
the items without referring to the text of the items. 
Answer every item. If an item is inapplicable or the 
answer is in the negative so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement unless 
it would render such answer misleading, incomplete, 
unclear or confusing. Material incorporated by refer- 
ence shall be clearly identified in the reference by 
page, paragraph, caption or otherwise. An express 
statement that the specified matter is incorporated by 
reference shall be made at the particular place in the 
statement where the information is required. A copy of 
any information or a copy of the pertinent pages of a 
document containing such information which is incor- 
porated by reference shall be submitted with this 
statement as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of the Act. 
ITEM 1. SECURITY AND SUBJECT COMPANY 

State the title of the class of equity securities to which 
this statement relates and the name and the address of 
the principal executive offices of the subject company. 


ITEM 2. TENDER OFFER OF THE BIDDER 


Identify the tender offer to which this statement 
relates, the name of the bidder and the address of its 
principal executive offices or, if the bidder is a natural 
person, the bidder’s residence or business address 
(which may be based on the bidder’s Schedule 14D-1 
[§ 240.14d-100] filed with the Commission). 

ITEM 3. IDENTITY AND BACKGROUND 


(a) State the name and business address of the 
person filing this statement. 


(b) If material, describe any contract, agreement, 
arrangement or understanding and any actual or 





potential conflict of interest between the person filing 
this statement or its affiliates and: (1) the subject 
company, its executive officers, directors or affiliates; 
or (2) the bidder, its executive officers, directors or 
affiliates. 


Instruction: If the person filing this statement is the 
subject company and if the materiality requirement of 
Item 3(b) is applicable to any contract, agreement, 
arrangement or understanding between the subject 
company or any affiliate of the subject company and 
any executive officer or director of the subject 
company with respect to his present employment by 
the subject company or any affiliate of the subject 
company, it shall not be necessary to include a 
description thereof in this statement if such infor- 
mation has been disclosed in any proxy statement, 
report or other communication sent within one year of 
the filing date of this statement by the subject 
company to the then holders of the securities and has 
been filed with the Commission: Provided That this 
statement and the solicitation or recommendation 
published, sent or given to security holders shall 
contain specific reference to such proxy statement, 
report or other communication and that a copy of the 
pertinent portion(s) thereof is filed as an exhibit to this 
statement. 


ITEM 4. THE SOLICITATION OR RECOMMENDA- 
TION 


(a) State the nature of the solicitation or the recom- 
mendation. If this statement relates to a recommenda- 
tion, state whether the person filing this statement is 
advising security holders of the securities being 
sought by the bidder to accept or reject the tender 
offer or to take other action with respect to the tender 
offer and, if so, furnish a description of such other 
action being recommended. 


(b) State the reason(s) for the solicitation or recom- 
mendation. 


Instruction: A conclusory statement will not be con- 
sidered sufficient disclosure of the reason for the 
solicitation or recommendation. An example of a con- 
clusory statement is as follows: ‘‘The tender offer is in 
the best interest of shareholders.’’ If such a conclusory 
statement is furnished as the reason for a solicitation 
or recommendation, disclosure of the basis or bases 
for such reason is also required by Item 4(b). 


ITEM 5. PERSONS RETAINED, EMPLOYED OR TO 
BE COMPENSATED 


Identify any person or class of persons employed, 
retained or to be compensated by the person filing this 
statement or by any person on its behalf, to make 
solicitations or recommendations to security holders 


and describe briefly the terms of such employment, 
retainer or arrangement for compensation. 


ITEM 6. RECENT TRANSACTIONS AND INTENT 
WITH RESPECT TO SECURITIES 


(a) Describe any transaction in the securities referred 
to in Item 1 which was effected during the past 60 
days by the person(s) named in response to Item 3(a) 
and by any executive officer, director, affiliate or sub- 
sidiary of such person(s). 


(b) To the extent known by the person filing this 
statement, state whether the persons referred to in 
Item 6(a) presently intend to tender to the bidder, sell 
or hold securities of the class of securities being 
sought by the bidder which are held of record or bene- 
ficially owned by such persons. 


ITEM 7. CERTAIN NEGOTIATIONS AND TRANS- 
ACTIONS BY THE SUBJECT COMPANY 


if the person filing this statement is the subject 
company, describe any negotiation or transaction 
being undertaken by the subject company, in response 
to the tender offer, other than one described pursuant 
to Item 3(b) of this statement, which relates to or 
would result in: 


(a) An extraordinary transaction such as a merger or 
reorganization, involving the subject company or any 
subsidiary of the subject company; 


(b) A purchase, sale or transfer of a material amount 
of assets by the subject company or any subsidiary of 
the subject company; 


(c) A tender offer for or other acquisition of 
securities by or of the subject company; or 


(d) Any material change in the present capitalization 
or dividend policy of the subject company. 


ITEM 8. ADDITIONAL INFORMATION TO BE 
FURNISHED 


Furnish such additional information, if any, as may be 
necessary to make the required statements, in light of 
the circumstances under which they are made, not 
materially misleading. 


ITEM 9 MATERIAL TO BE FILED AS EXHIBITS 
Furnish a copy of: 

(a) Any written solicitation or recommendation which 
is published, sent or given to security holders in 
connection with the solicitation or recommendation 
referred to in Item 4. 
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(b) If any oral solicitation or recommendation to 
security holders is to be made by or on behalf of the 
person filing this statement, any written instruction, 
for or other material which is furnished to the persons 
making the actual oral solicitation or recommendation 
for their use, directly or indirectly, in connection with 
the solicitation or recommendation. 


(c) Any contract, agreement, arrangement or under- 
standing described in Item 3(b) or the pertinent 
portion(s) of any proxy statement, report or other 
communication referred in Item 3(b). 


Signature. After reasonable inquiry and to the best 
of my knowledge and belief, | certify that the 
information set forth in this statement is true, com- 
plete and correct. 





(Date) 


(Signature) 





(Name and Title) 


Instruction: The original statement shall be signed 
by each person on whose behalf the statement is filed 
or his authorized representative. If the statement is 
signed on behalf of a person by his authorized 
representative (other than an executive officer of a 
corporation or a general partner of a partnership), 
evidence of the representative’s authority to sign on 
behalf of such person shall be filed with the statement. 
The name and any title of each person who signs the 
Statement shall be typed or printed beneath his 
signature. 


IV. 17 CFR Part 240 is proposed to be amended by 
adding new §§ 240.14e-1 and 240.14e-2 (Regulation 
14E) to read as follows: 


REGULATION 14E 


§ 240.14e-1 Unlawful tender offer practices. 

As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or practices 
in connection with a tender offer within the meaning of 


section 14(e) of the Act, no person who makes a tender 
offer shall: 


(a) Make a tender offer which does not remain open 
for at least thirty business days from the date such 


tender offer is first published, sent or given to security 
holders; 


(b) Increase the offered consideration or the dealer’s 
soliciting fee to be given in a tender offer unless such 
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tender offer remains open for at least ten business 
days from the date that notice of such increase is first 
published, sent or given to security holders; 


(c) Fail to pay the offered consideration or return the 
stock certificates deposited by or on behalf of 
securities holders as soon as reasonably practicable 
after the termination of a tender offer; 


(d) Extend the length of a tender offer without 
issuing a notice of such extension by press release or 
other public announcement promptly, but in no event 
later than one business day before the scheduled 
expiration date of such tender offer, which notice shall 
include disclosure of the approximate number of 
securities deposited up to the date of such notice. 


§ 240.14e-2 Trading in subject company securities 
prior to the bidder’s public announcement of the 
intention to make a tender offer. 


(a) It shall constitute a fraudulent, deceptive or 
manipulative act or practice within the meaning of 
section 14(e) of the Act for any person, who knows or 
has reason to believe that a bidder will make a tender 
offer for securities of a class of securities of a specific 
subject company, and who has received such informa- 
tion directly or indirectly from such bidder, to 
purchase or cause to be purchased any security or any 
option to purchase any security of such subject 
company if such bidder has not made a public 
announcement of its intention to make such tender 
offer, unless at a reasonable time prior to any such 
purchase such person makes a public announcement 
by press release or otherwise disclosing the 
information received and its source: Provided, how- 
ever, That this paragraph shall not apply to purchases 
made by or caused to be made by a bidder. 


(b) As a means reasonably designed to prevent the 
fraudulent, deceptive or manipulative act or practice 
described in paragraph (a) of this section, any bidder 
who knows or has reason to believe that any person 
has violated, is violating or is about to violate para- 
graph (a) of this section shall promptly make a public 
announcement by press release or otherwise disclosing 
appropriate information with respect to a tender offer 
for securities of a class of securities of a specific sub- 
ject company. 


(c)(1) It shall constitute a fraudulent, deceptive or 
manipulative act or practice within the meaning of 
section 14(e) of the Act for a bidder which has deter- 
mined to make a tender offer for securities of a class of 
securities of a specific subject company and which has 
not made a public announcement of its intention to 
make such tender offer to purchase or cause to be 
purchased any security or option to purchase any 
security of the subject company unless prior to any 
such purchase such bidder makes a public announce- 





ment by press release or otherwise containing the SECURITIES ACT OF 1933 
@ information in paragraph (c)(2) of this section. 


(2) The public announcement referred to in para- 
graph (c) of this section shall include disclosure of the 
following information: 


(i) The identity of the bidder; 
(ii) The identity of the subject company; 


(iii) A statement that the bidder has 
determined to make a tender offer for a 
class of securities of the subject company; 


(iv) The amount of consideration to be 
offered for each such security, if 
determined by the bidder; and 


(v) The amount of securities and/or per- 
centage of such class of securities to be 
sought, if determined by the bidder. 


(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; sec. 8, 68 Stat. 
685; sec. 308(a)(2), 90 Stat. 57, secs. 3(b), 
10(b), 13, 14, 23(a), 48 Stat. 882, 891, 894, 
895, 901; sec. 203(a), 49 Stat. 704; sec. 8, 
49 Stat. 1379; secs. 4, 5, 78 Stat. 569, 570; 
secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 
84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 97, 
119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; 15 U.S.C. 
77g, 77j, 77s(a), 78c(b), 78j(b), 78m, 78n, 
78w(a)]. 


Statutory Authority 


The Commission hereby proposes for comment: 
amendments to Rule 434(b) (§ 230.434(b)) pursuant to 
Sections 7, 10 and 19(a) of the Securities Act; an 
amendment to Schedule 13D (§ 240.13d-101) pursuant 
to Sections 13(d)(1), 13(d)(2) and 23(a) of the 
Exchange Act; proposed Rules 14d-1, 14d-2, 14d-3, 
14d-4, 14d-5, 14d-6, 14d-7, 14d-8, 14d-9, 14d-10, 
Schedule 14D-10 and amendments to Schedule 14D-1 
(§ 240.14d-100) pursuant to Sections 3(b), 10(b), 13(d), 
14(d), 14(e) and 23(a) of the Exchange Act; and pro- 
posed Rules 14e-1 and 14e-2 pursuant to Sections 14(e) 
and 23(a) of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Release No. 6023/February 8, 1979 
In the Matter of 


ARNOLD & PORTER PROFIT-SHARING PLAN AND 
TRUST 

1229 Nineteenth Street, N.W. 

Washington, D.C. 20036 


(18-33) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 FOR AN ORDER EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE ARNOLD 
& PORTER PROFIT-SHARING PLAN AND TRUST 


NOTICE IS HEREBY GIVEN that Arnold & Porter, a 
law firm organized as a partnership under the laws of 
the District of Columbia, on January 22, 1979, filed an 
application for an exemption from the registration 
requirements of the Securities Act of 1933 (the ‘‘Act’’) 
for participations or interests issued in connection with 
the Arnold & Porter. Profit-Sharing Plan and Trust (the 
‘*Plan’’). All interested persons are referred to that 
application, which is on file with the Commission, for 
the facts and representations contained therein, which 
are summarized below. 


Introduction 


Applicant’s Plan is a profit-sharing plan available to 
all employees (including partners) of the Applicant 
who have completed three years of service. Partici- 
pation in the Plan is voluntary. Applicant states that 
presently contributions made under the Plan are made 
by the Applicant on a noncontributory basis. However, 
Applicant is presently considering amending the Plan 
to permit optional personal contributions by partici- 
pants of up to 10% of their compensation, subject to 
certain limitations. The participant’s contributions 
would be allocated to a separate account established 
for each participant. Applicant states that the pro- 
posed amendment will not be implemented until 
receipt of an exemptive order of the Commission 
under Section 3(a)(2) of the Act. Also, Applicant states 
that the Plan is of the type commonly referred to as a 
‘*Keogh’’ plan, which covers persons (in this case, 
Applicant’s partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal Revenue 
Code of 1954, as amended (the ‘‘Code’’), and, there- 
fore, is excepted from the exemption provided by 
Section 3(a)(2) of the Act for interests or participations 
in certain employee benefit plans of corporate 
employers. 


SEC DOCKET/1027 





Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation issued 
in connection with a pension or profit-sharing plan 
which covers employees some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection cf 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Description and Administration of the Plan 


Applicant states that the Plan is subject to the pro- 
visions of the Employee Retirement Income Security 
Act of 1974 (‘‘ERISA’’). Applicant represents that 
pursuant to the disclosure requirements under ERISA, 
it makes available to those individuals eligible to 
participate a summary plan description and a 
summary annual report containing financial state- 
ments of the Plan audited by Elmer, Fox, Westheimer 
& Co. The Plan has received a determination letter 
from the Internal Revenue Service (‘‘IRS’’) that it is 
qualified under Section 401(a) of the Internal Revenue 
Code, as amended. The proposed amendment to 
permit voluntary contributions will not be imple- 
mented until the issuance by the IRS of a determi- 
nation as to the continued qualification of the Plan, as 
so amended. 


Applicant states that, under the Plan, each year Appli- 
cant contributes out of net earning on behalf of each 
participant an amount equal to the lesser of (a) 7#2% 
(in the case of a partner who so elects, 212% or 5%) of 
that part of a participant’s base salary not in excess of 
$100,000, or (b) $7,500. In the event that the total 
amount to be contributed is greater than the net earn- 
ings (as defined) for the contribution period, the 
amount to be contributed will be reduced to an amount 
equal to the net earnings for the contribution period. 
The Plan also provides that Applicant may unilaterally 
suspend or discontinue such contributions. 


Applicant represents that employer contributions to 
the Plan are invested by three individual Trustees 
chosen by the Firm. At present, the three Trustees are 
partners of Applicant. The Trustees are empowered to 
appoint an administrator to assist in the administration 
of the Plan. The Business Manager of Applicant 
serves as administrator. 


Applicant states that the American Bar Retirement 
Association Master Trust (‘‘ABRA Master Trust’’) is 
part of the Plan, and that the Trustees of the Plan 
have caused a portion of the funds of the Plan to be 
invested under the ABRA Master Trust. According to 
Applicant, the assets of the ABRA Master Trust are 
invested presently through The Equitable Life 
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Assurance Society of the United States in either an 
Equity (Common Stock) Account or a Fixed Income 
Account, or any combination of the Accounts, at the 
choice of the participant. Applicant states that the 
offering of the ABRA Master Trust is registered under 
the Act, and current prospectuses are available pur- 
suant to such registration. The remainder of Plan 
assets are invested in certificates of deposit and a 
guaranteed investment contract issued by an 
insurance company. 


Applicant states that, under the proposed amendment 
to the Plan, the Trustees of the Plan will select one or 
more permitted investment media in which the 
voluntary personal contributions of participants will be 
invested. Applicant represents that each such invest- 
ment medium will be either registered under the Act 
or exempt from such registration, and that it is the 
intention of the Trustees at all times to provide each 
participant in the Plan with the most current 
prospectus for any permitted Securities Act-registered 
investment medium. The participant will have full dis- 
cretion to elect to have his voluntary personal contri- 
butions in such account invested in one or more of the 
investment alternatives selected by the Trustees for 
such voluntary contributions. A participant’s voluntary 
contributions will be fully vested at all times. 


Applicant states that the exemption from registration 
provided by Section 3(a)(2) of the Act is not available 
because of the participation in the Plan of Applicant’s 
partners, who are ‘‘employees’’ within the meaning of 
Section 401(c)(1) of the Code. 


Applicant submits that the limitation on the exemption 
contained in Section 3(a)(2) of the Act appears to have 
resulted primarily from a concern on the part of 
Congress that plans commonly known as ‘‘Keogh’’ or 
‘*HR-10’’ plans are complex investment vehicles which 
could be sold by a sponsoring financial institutions to 
self-employed individuals who might be unable to pro- 
tect adequately their interests and those of their 
participating employees. It is Applicant’s opinion that 
the Plan does not present the risks associated with the 
sale of interests or participations in multi-employer 
plans by financial institutions with which Congress 
appeared to be concerned. 


Applicant’s Plan is not a uniform prototype or master 
plan to be marketed by a sponsoring financial insti- 
tution or promoter to numerous unrelated self- 
employed persons. According to Applicant, while the 
Plan authorizes the Trustees to invest funds in the 
ABRA Master Trust, the ABRA Master Trust is fully 
registered under the Act. Applicant also represents 
that all investment media in which the voluntary 
personal contributions will be invested will be either 
registered under the Act or exempt from such regis- 
tration. 





Applicant states that it maintains extensive adminis- 
trative control over the Plan, and that it is engaged in 
furnishing legai services which necessarily involve 
financially sophisticated and complex matters and is 
able to represent adequately the interests of the 
participants in the Plan. Applicant also states that the 
Plan is subject to the fiduciary standards of ERISA and 
will provide a substantial amount of descriptive and 
financial information concerning the Plan to partici- 
pants. Applicant states that it has not distributed and 
does not intend to distribute to Plan participants any 
type of promotional material regarding the Plan, and it 
has not actively solicited and does not intend to solicit 
voluntary contributions. 


Applicant concludes that, under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the application 
will be issued as of course following March 5, 1979, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6024/February 8, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15556/ February 8, 1979 


In the Matter of 
MELVAN M. JACOBS 
Admin. Proc. File No. 3-5651 


ORDER INSTITUTING PROCEEDINGS AND AC- 
CEPTANCE SF UNDERTAKING 


The Commission deems it appropriate that public pro- 
ceedings be instituted with respect to Melvan M. 
Jacobs (‘‘Jacobs’’), pursuant to Rule 2(e) of the 
Commission’s Rules of Practice to determine whether 
Jacobs snouid De denied ine priviiege of appearing ur 
practicing before it as an attorney. Simultaneously 
with the institution of these proceedings, Jacobs has 
submitted an Offer of Settlement which the 
Commission has determined to accept. Under the 
terms of his offer, Jacobs, solely for the purpose of 
settling and terminating this matter, consents to the 
findings and Order of the Commission accepting his 
Undertaking as set forth below. 


Accordingly, IT 1S ORDERED that such proceedings 
pursuant to Rule 2(e) of the Commission’s Rules of 
Practice be, and they hereby are, instituted. 


On the basis of the Order for Proceedings as to 
Jacobs’ and his Offer of Settlement, the Commission 
makes the following findings: 


A. that in the case of SEC v. Katy Industries, Inc., et 
al. (78C 3476), upon his consent, without admitting or 
denying the allegations contained in the Commission’s 
Complaint, Jacobs was permanently enjoined on 
August 30, 1978 by the U.S. District Court for the 
Northern District of Illinois from violations of Section 
17(a) of the Securities Act of 1933 (‘‘Securities Act’’) 
and Sections 10(b), 13(a), 14(a) and 30A of the 
Securities Exchange Act of 1934 (‘‘Exchange Act’’) 
and Rules 10b-5, 12b-20, 13a-1, 13a-11 and 14a-9 
thereunder; 


B. that in the case of SEC v. Chicago Helicopter 
Industries, Inc. et al. (79C 469), upon his consent, 
without admitting or denying the allegations contained 
in the Commission’s Complaint, Jacobs was 
permanently enjoined on February 7, 1979 by the U.S. 
District Court for the Northern District of Illinois from 
violations of Sections 13(a) and 14(a) of the Exchange 
Act and Rules 12b-20, 13a-1, 13a-11 and 14a-9 there- 
under; 
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Accordingly, 1T 1S ORDERED that the Undertaking of 
Jacobs not to practice before the Commission unless 
and until he is relieved of such Undertaking by order 
of the Commission is hereby accepted, such Under- 
taking to become effective as of the second Monday 
following the week after the entry date of the final 
Order in this matter. 


IV 


The Offer of Settlement submitted by Jacobs provides 
that he waives the provision of Rule 2(e)(3)(i) of the 
Commission’s Rules of Practice which provides that no 
order of temporary suspension shall be entered by the 
Commission more than three months after the entry of 
an order of permanent injunction. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15546/February 2, 1979 


(File No. SR-NSCC-78-11) 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY NATIONAL SECURITIES 
CLEARING CORPORATION 


National Securities Clearing Corporation (‘‘NSCC’’) 
submitted on January 29, 1979, a proposed rule 
change amending the fee schedule of the SCC Division 
of NSCC. The proposed rule change establishes a fee 
to be charged in connection with NSCC’s depository 
accommodation service. This fee is applicable when a 
participant requests that NSCC transport and deposit 
physical securities into the participant’s depository 
account for processing in the depository’s night cycle 
processing for credit the next business day. This 
expedited service will only be available to participants 
at certain NSCC regional facilities. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
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Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 5, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-78-11. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15547/February 5, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6021/February 5, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15548/February 5, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6022/February 5, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15549/ February 5, 1979 


In the Matter of 

DONALD H. SKAUFEL, INC., dba 
FIRST WESTERN COMPANY (8-21393); 
DONALD H. SKAUFEL 

236 Peyton Building 

Spokane, Washington 99201 

Admin. Proc. File No. 3-5642 


ORDER INSTITUTING PROCEEDINGS AND 
POSING REMEDIAL SANCTIONS 


IM- 


In connection with a proposed administrative pro- 
ceeding Donald H. Skaufel, Inc., dba First Western 
Company, a registered broker-dealer (‘‘First West- 
ern’’), and Donald H. Skaufel, First Western’s princi- 
pal stockholder, director and president (‘‘Skaufel’’), 
have submitted an offer of settlement which the 
Commission has determined to accept. 


Solely for the purpose of these proceedings and with- 
out admitting or denying the findings herein, First 
Western and Skaufel consent to the findings and 
sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings pur- 
suant to Section 15(b) of the Securities Exchange Act 
of 1934 be, and they hereby are, instituted. 


On the basis of this Order for Proceedings and the 
Offer of Settlement, it is found that: 


From on or about April 30, 1977 to September 8, 1978, 
First Western wilfully violated and Skaufel wilfully 
aided and abetted violations of Section 15(c)(3) of the 
Securities Exchange Act of 1934 and Rule 15c3-1 
thereunder. 


IV 
In view of the foregoing, it is in the public interest to 


impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT 1S ORDERED that effective upon the 
date of this date of this order; 


A. The registration of Donald H. Skaufel, Inc., d.b.a. 
First Western Company be and hereby is revoked; and 


B. Donald H. Skaufel be and hereby is barred from 
association with any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15550/ February 5, 1979 


File No. SR-Amex-79-2 


NOTICE OF FILING AND EFFECTIVENESS OF PRO- 
POSED RULE CHANGE BY AMERICAN STOCK 
EXCHANGE, INC. 


The American Stock Exchange, Inc. (the ‘‘Amex’’) 
submitted, on January 25, 1979, a proposed rule 
change under Rule 19b-4 to establish the Amex’s 
liability, subject to specified dollar limitations, for 
losses incurred by members resulting from certain 
errors or omissions of Amex employees who process 
orders transmitted through the Amex’s Post Execution 
Reporting or Amex Options Switch systems. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’). At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 5, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-79-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
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Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15551/February 6, 1979 


(File No. SR-NSCC-79-1) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL SECURITIES CLEARING CORPORA- 
TION 


National Securities Clearing Corporation (‘‘NSCC’’) 
submitted on January 12, 1979, a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934 (‘‘the Act’’), which codifies 
NSCC’s surveillance functions and authorizes the 
establishment of the Financial Responsibility Com- 
mittee of the Board of Directors. The Committee is 
empowered to receive assurances from its members of 
their financial responsibility and ability to fulfill their 
obligations to the corporation’s facilities and 
operations. The proposed rule change is submitted as 
an interim measure. Unless extended in accordance 
with the applicable provisions of the Act, this rule will 
expire six months from the initial date on which the 
Commission grants approval. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capito! Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NSCC-79-1. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 


1032/SEC DOCKET 


inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15552/February 7, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock of NEW 
ENGLAND NUCLEAR CORPORATION (par value 
$1.00) from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15553/ February 7, 1979 


An order has been issued granting the application 
requesting withdrawal of the 6-5/8% Sinking Fund 
Debentures of UOP, Inc. from listing and registration 
on the New York Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15554/February 8, 1979 


File No. SR-MSRB-79-1 
NOTICE OF FILING OF PROPOSED RULE CHANGE 


BY THE MUNICIPAL SECURITIES RULEMAKING 
BOARD 


The Municipal Securities Rulemaking Board (the 
“‘MSRB’”’) submitted on January 31, 1979, proposed 
rule changes under Rule 19b-4 (17 CFR 240.19b-4) to 
modify MSRB rules G-12 and G-15 to require that the 
confirmation of a transaction effected on a yield basis 
show the yield at which the transaction was effected 
rather than the yield to maturity. 





Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
changes or to institute proceedings to determine 
whether the proposed rule changes should be dis- 
approved, interested persons are invited to submit 
written data, views, and arguments concerning the 
submission within 21 days from the date of publication 
in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-MSRB-79-1. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule changes which are filed 
with the Commission and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of Section 552 of title 5, United States 
Code, will be available for inspection and copying at 
the Securities and Exchange Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15555/February 8, 1979 


The Securities and Exchange Commission announced, 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’), the single ten day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 2:30 p.m. (EST) on 
February 8, 1979 and terminating at midnight (EST) 
on February 17, 1979 of the securities of C.H.B. 
Foods, Inc. (‘‘CHB’’), a California company with 
principal executive offices located at 772 Tuna Street, 
Terminal Island, California. 


The Commission suspended trading in the securities of 
CHB in view of the recent unusual and unexplained 
market activity in that security. The Commission’s 


staff, with the cooperation of the American Stock 
Exchange, is conducting an investigation with respect 
to certain trading activity in CHB common stock 
during recent months to determine whether there may 
have been violations of the federal securities laws. The 
Commission has been informed that there is no 
information available which would indicate that the 
unexplained activity is the result of any internal 
corporate development. 


In recent months, the market price of CHB increased 
from approximately $7 5/8 to $16 7/8. Since then, the 
market price of the common stock of CHB has dropped 
to $11 1/4 after reaching a low of $10 on February 7, 
1979. The Commission’s staff has received information 
indicating that a large number of trades in this 
security have been effected by several persons who 
may have been acting directly or indirectly in concert 
with individuals who have been permanently enjoined 
from violations of the anti-fraud, manipulative and 
reporting provisions of the federal securities laws in 
connection with transactions in the securities of 
another issuer. Further, certain of these persons were 
found guilty of criminal violations of the federal 
securities laws. 


If any broker-dealer or any other person has any 
information which they believe would be useful to the 
Commission relating to this matter, they should con- 
tact the Division of Enforcement of the Securities and 
Exchange Commission in Washington, D.C. at (202) 
755-2984. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the provisions 
of said rule. If any broker or dealer has any questions 
as to whether or not he has complied with said rule, he 
should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain 
as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the 
securities in question until such time as he has 
familiarized himself with said rule and is certain that 
all of its provisions have been met. If any broker or 
dealer enters any quotations which is in violation of 
said rule, the Commission will consider the need for 
prompt enforcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15556/ February 8, 1979 


SECURITIES ACT OF 1933 
Release No. 6024/ February 8, 1979 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20910/February 2, 1979 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 

SUMMARY: The Commission is amending its 
Uniform System of Accounts for Mutual and 
Subsidiary Service Companies promulgated pursuant 
to the Public Utility Holding Company Act of 1935 to 
provide for a system of accounts which follows, with 
modifications, The Federal Energy Regulatory 
Commission’s Uniform System of Accounts. The 
Commission is amending Rule 93 to require service 
companies to keep their accounts and records in 
accordance with the amended Uniform System of 
Accounts. These amendments require the service 
companies to (1) design subaccounts and keep 
memorandum and time records to facilitate the 
preparation of reports and statements required by 
regulatory commissions and the conduct of audit and 
account inspection programs, (2) establish a work 
order system to accumulate reimbursable costs and 
charges to customers, and (3) account for compen- 
sation for use of capital, if paid. 


EFFECTIVE DATE: The rule and System of Accounts 
published in this release shall be effective January 1, 
1980, but service companies may elect to implement it 
prior to that date. 


FOR FURTHER INFORMATION CONTACT: Leon C. 
Rubin (202) 523-5677 and Robert P. Wason (202) 
523-5159, Division of Corporate Regulation, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Uniform 
System of Accounts For Mutual and Subsidiary 
Service Companies (“Uniform System of Accounts”) 
was adopted May 12, 1936. Historically, the activities 
of service companies have centered on accounting, 
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administrative, financing and engineering services. 
Today, such companies’ services have been expanded 
to include data processing, modeling, fuel manage- 
ment and analysis, rate analysis, system alalysis, 
budgeting, and other support services. There are 
presently eleven jurisdictional subsidiary companies 
which, during 1977, rendered over $363 million of 
services, at cost, to the jurisdictional electric and gas 
operating utilities. The cost of these services 
represented 2.10% of operating revenues of these 
utilities. 


Operating utilities not part of holding company 
systems generally perform these functions themselves 
with the aid of independent contractors. Many of 
these operating utilities are subject to the jurisdiction 
of the Federal Energy Regulatory Commission 
(“FERC”), formerly the Federal Power Commission, 
and keep their accounts and records in accordance 
with the FERC Uniform System of Accounts (“FERC 
System of Accounts”). Most of the remaining 
operating utilities keep their accounts and records in 
accordance with the uniform system of accounts 
prescribed by their respective state regulatory 
commissions, which in most instances is similar to 
the FERC System of Accounts. The FERC System of 
Accounts is designed for operating utilities. Although 
it is broad enough to cover the costs associated with 
self performed service functions, it does not deal with 
the accounting requirements of service, at cost, by a 
separate service company to a group of associated 
utility companies. 


On May 25, 1978, we published a release (HCAR No. 
20547), 43 FR 22379, in which we proposed amend- 
ments to the Uniform System of Accounts for Mutual 
and Subsidiary Service Companies [17 CFR 256] and 
to Rule 93 [17 CFR 250.93] which would require 
service companies to keep their accounts and records 
in accordance with the amended Uniform System of 
Accounts. 


Interested parties were afforded the opportunity to file 
comments and sTggestions. After careful considera- 
tion of the comments submitted we have concluded 
tha the proposed amendments to the Uniform System 
of Accounts and to Rule 93 should be adopted. 
Several modifications and clarifications have, how- 
ever, been made to the Uniform System of Accounts 
in view of the comments and suggestions filed. 


Analysis of Comment Letters 


Nineteen comment letters were filed. Of those letters, 
15 were from state public utility commissions and 
four were from jurisdictional companies. Many of the 
state commissino which commented expressly stated 
that they were in favor of the proposed revisions to 





the Uniform System of Accounts. These comments 
pointed to the benefits to be derived from the detailed 
accounting system, namely, the promotion of more 
efficient and effective regulation and the compatibility 
of this accounting system with the FERC Uniform 
System of Accounts. None of the state commissions 
objected to our revision. Several recommended 
improvements. 


One state commission commented that any adjust- 
ments to estimated cost should be clearly indicated in 
billings rendered by the service company in order to 
facilitate the consideration of such adjustments in 
retail rate proceedings. That commission also 
recommended that the service company billing system 
be modified to reflect the method of overhead 
allocation as well as the effect of any changes in such 
method. We have adopted these recommendations to 
§ 256.00-1(d) (Preface) because we are of the opinion 
they would facilitate audit and inspection. 


It was also suggested by a state commission that the 
factors for allocating indirect costs and compensation 
for use of capital be prescribed. It was stated that the 
proposed Uniform System of Accounts did not clearly 
indicate the method to be used in determining billings 
for indirect costs and for compensation for use of 
capital. 


Registered systems and service company operations 
are too diverse to permit the adoption of a general 
formula for overhead allocation. Allocation methods 
have been dealt with by order in the application 
process for authorizing service company operations 
under Sections 13(c) and 13(d) of the Act. We have 
made express reference to this procedure by adding 
§ 256.01-11 (Methods of allocation), directing that 
indirect costs and compensation for use of capital 
shall be allocated in accordance with the service 
company’s applicable and currently effective methods 
of allocation filed with the Commission. In_ this 
connection, we have deleted as redundant the final 
instruction to account 458-4 (Excess or deficiency on 
servicing nonassociate companies) which dealt with 
one aspect of the same subject. 


Several state commissions expressed an interest in 
receiving copies of the service company annual 
reports required to be filed with this Commission. 
One commission proposed an amendment to the 
Uniform System of Accounts which would require 
service companies to file a copy of this report with the 
state commission having jurisdiction. Rule 94 [17 CFC 
250.94], Annual Report for Mutual and Subsidiary 
Service Companies, deals with the filing of annual 
reports by service companies on Form U-13-60. This 
recommendation will be considered in the context of 
the contemplated revision of that Form and rule rather 


than in the context of this rulemaking. State 
commissions need not defer requiring that such 
reports be supplied now to them. The reports are 
public records. 


Eleven jurisdictional service companies submitted a 
joint comment letter and enclosed a proposed revised 
Uniform System of Accounts which reflected the 
recommendations made in their joint comments and 
additional revisions. Three supplemental comment 
letters were also submitted. The service companies 
have expressed basic agreement with our proposed 
Uniform System of Accounts but have criticized some 
of the details required by the proposed accounting 
system. The joint comment states that the detailed 
invoicing requirement contained in the instructions to 
the income accounts will result in a duplication of 
effort and undue expense. Those instructions state 
that invoices shall be submitted to associate 
companies with sufficient information and detail to 
permit the associate company to identify the charge 
“as if it itself provided the services.” One service 
company emphasized in a separate comment that 
these detailed invoicing requirements would impose 
an undue burden upon it in assembling the data 
needed in the preparation of invoices. It stated that 
the additional effort required would not result in any 
corresponding benefits and recommended that the 
phrase “as if it itself provided the service” be deleted 
from those instructions. 


One of the purposes of the revision is to provide a 
fuller identification of charges to facilitate accounting 
by the associate companies and regulatory audit. We 
agree that the phrase “as if itself provided the 
services” could create unintended difficulties. It has 
been deleted. 


The service companies were concerned that the 
requirements for separate accounting for contracts 
with nonassociates might reflect hostility to such 
activity. While service companies exist to serve 
companies in their system “at cost, fairly and 
equitably allocated among such companies,” this 
does not preciude incidental relationships with other 
utilities, such as co-owners of generating plants, pro- 
ductive use of temporarily unused capacity or partici- 
pation in utility related research or development 
activity. The comments stress Department of Energy 
projects, which the regulated systems and their 
service companies are particularly well qualified to 
perform. 


The existence of such activities was recognized in the 
1936 system of accounts, as it is in the present 
system. Since contracts with nonassociates are not 
governed by the service at cost requirement, such 
contracts may produce a profit or a loss. Instruction A 
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under the heading “Allocation of Cost of Service” in 
the 1936 system, dealing with such contracts, has 
been replaced by appropriate accounts in the new 
system, culminating in account 458-4 (Excess or 
Deficiency on Servicing Nonassociate Companies). 
The work order system will permit and require 
appropriate identification of the costs of all specific 
jobs, including those with nonassociates. The segre- 
gation of this readily identifiable class of activity is 
necessary to facilitate regulatory audit. 


There is no implication of impropriety because a loss 
is incurred on a contract with a nonassociate. The 
service companies state that Department of Energy 
contracts sometimes fail to cover fully allocated over- 
heads, but do produce collateral benefits and are 
clearly in the public interest. In these and other 
cases, it may also be economically beneficial to 
utilize available resources, even though priced on an 
incremental cost rather than a fully allocated cost 
basis. 


Accordingly, Instruction 256.01-2 (Application to 
service companies doing business with nonassociate 
companies) provides: 


A deficiency incurred in a project deemed 
beneficial to the associate companies may 
be charged to associate companies subject 
to disallowance by a State or Federal 
commission having jurisdiction over the 
rates or services of such associates. 


The system presumes that service companies will 
contract with third parties in the interests of the 
associate companies they serve, but preserves the 
jurisdiction of regulatory commissions to deal with 
actual cases insofar as the operating companies cost 
of service is affected. 


The service companies requested that the requirement 
for a monthly statement supporting the basis for the 
return on equity be eliminated as not cost-beneficial 
to the holding company systems. We have modified 
the requirement to account 457-3 (Compensation for 
use of capital-associate companies) and have stated 
under § 256.01-12 (Compensation for use of capital) 
that such compensation may be estimated but stated 
separately in each billing to the associate companies. 
Instead of a monthly statement, an annual statement 
will be supplied to each associate company at the end 
of the calendar year to support the amount of 
compensation billed for the previous twelve months. 


The service companies’ recommended revision of the 
Uniform System of Accounts would have added the 
words “whenever possible” to subsections (b) and (c) 
of § 256.01-4 (Construction or service contracts and 
centralized procurement accounting), and to the Note 
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to account 146 (Accounts receivable from associate 
companies). Those revisions, if adopted, would 
permit the service company (1) to act as intermediary 
in purchasing materials, meeting payrolls, and paying 
for other outside services in construction projects or 
goods purchased under centralized procurement 
activities and (2) to make other payments to the 
vendor or supplier for the convenience of the 
associate companies. Although we recognize that 
there may be situations which call for convenience 
payments, we think that construction costs and costs 
or goods purchased under centralized procurement 
should be paid for by the user company. Use of the 
service company magnifies the audit task. We, there- 
fore, decline to adopt the proposed revisions to sub- 
sections 256.01-4(b) and (c). We have modified the 
language of account 146 to provide for occasional 
payments to accommodate associate companies in 
emergency situations and in instances where such 
payments would result in significant cost or time 
savings to the associate company. We have not 
accepted the proposed revision to account 146 
because that revision might sanction convenience 
payments under less exigent circumstances. 


The service companies also urged us to eliminate 
certain accounts on the basis that they are 
unnecessary or represent a duplication of the work 
order system prescribed in the Uniform System of 
Accounts. They were of the opinion that accounts 
123 (Investment in associate companies) and 144 
(Accumulated provision for uncollectible accounts), 
145 (Notes receivable from associate companies), 221 
(Bonds), 225 (Unamortized premium on long-term 
debt), and 226 (Unamortized discount on long-term 
debt-debit), were unnecessary because they would 
have no application to service companies in the fore- 
seeable future. We are well aware that not all the 
accounts prescribed will be used. A service company 
need not utilize or incorporate in its reports accounts 
in which no entries will be made. While it is not 
expected that service companies will make invest- 
ments in associate companies, it is not inconceivable 
that special circumstances might make it desirable to 
segregate legally a particular function. It would be 
rash to exclude the possibility of long term debt 
financing. Accounts 123, 144, 225, and 226 are 
retained in the Uniform System for use if the occasion 
arises. 


We have deleted account 145 (Notes receivable from 
associate companies) because such transactions, if 
they do occur, can be recorded in account 123, and 
have deleted account 221 (Bonds) because such obli- 
gations, if any, can be recorded in account 224 (Other 
long term debt). 


The service companies were critical of our inclusion of 
accounts 152 (Fuel stock expenses undistributed), 





163 (Stores expense undistributed), 188 (Research, 
development and demonstration expenditures), 928 
(regulatory commission expense), and 930.1 (General 
advertising expense), because they were of the 
Opinion that these accounts would represent dupli- 
cation of activities properly accounted for in the work 
order system. We are not persuaded by this argument. 
These accounts do not duplicate work order entries 
for applicable transactions but merely provide a 
summarization of the total monthly expenditures 
incurred in connection with these transactions. 
Moreover, these accounts facilitate the conduct of 
audit and inspection programs. Accordingly, we deny 
the request that these accounts be deleted. 


The service companies recommended in their joint- 
comments that only three revenue accounts be 
established: (1) Account 457-1 (Direct costs charged 
to associate companies); (2) Account 457-2 (Indirect 
costs charged to associate companies); and (3) 
Account 457-3 (formerly, -5) (Compensation for use of 
equity capital). They also recommended the deletion 
of account 457-3 essential where costs are being 
distributed to several companies. For the same 


reason, we cannot assimilate a department to a 
project or job. If a whole department works on a 
single project, as in the case of a tax department pre- 
paring a consolidated tax return, its costs would be, 
for that period, charged to that single work order. 


But that tax department may also deal with diverse 
assessments and taxes in various parts of the multi- 
state utility system it serves, requiring separate work 
orders for the projects performed. We have modified 
the definition of “work order system” to clarify our 
intent that such a work order system shall include the 
records, schedules and worksheets used to account 
for charges billed to single and groups of associate 
and nonassociate companies. We have deleted the 
final sentence of the definition because it is in the 
nature of an instruction which should be contained in 
§ 256.01-11 (Methods of aliocation), rather than in a 
definitional section. 


The service companies’ proposed revision would 
change the word “shall” contained in the first 
sentence of account 154 (Materials and supplies) to 
“may.” The effect of this revision would be to make 
the utilization of this account discretionary. We have 
adopted this recommendation because a specific 
account to summarize generally insignificant expendi- 
tures for materials and supplies held for use by the 
service company would be unduly burdensome. 


Accounts 457-2 [Indirect costs charged to associate 
companies] and 458-2 [Indirect costs charged to 
nonassociate companies] have been shortened by 
deleting examples already adequately incorporated 
through the definition of indirect cost in § 256.01-8(i). 


The service companies noted that proposed effective 
date of January 1, 1979 did not allow sufficient time 
for the implementation of a revised accounting 
system. We have changed the effective date to 
January 1, 1980. Service companies are, nevertheless, 
authorized to implement the new system, in whole or 
in part, at any time during the calendar year 1979. The 
service companies also requested that the Uniform 
System of Accounts become effective after the Form 
U-13-60 Annual Report is revised in order to allow the 
companies sufficient time to establish the necessary 
internal procedures required to collect the data 
required in the Annual Report. One service company 
filed its additiona' comments urging us to revise Form 
U-13-60 as prom’) ly as possible after the adoption of 
this Uniform System of Accounts. It also requested 
that we allow a full calendar year to elapse before the 
revised Form U-13-60 becomes effective. It is contem- 
plated that Rule 94 and Form U-13-60 will be promptly 
revised. 


We see no necessity to defer use of the new system of 
accounts until the Form U-13-60 Annual Report is 
revised. The revised form will be based on the new 
system of accounts, which may be used with 
confidence as to their adequacy to generate the data 
required for the report. The new system of accounts is 
also sufficient to provide the data required for the 
existing Form U-13-60 Annual Report, as long as sub- 
accounts to account 923 (Outside services employed) 
are kept to distinguish among legal, engineering, tax, 
audit and other classes of professional service as 
required by old accounts 213-217 inclusive, and 
records are maintained to account 921 (Office 
supplies and expense) for old accounts 211, 220, 221 
and account 930.2 (Miscellaneous general expense) 
for old accounts 212, 225 and 228. 


The revised Uniform System of Accounts replaces the 
Commission’s present system of accounts for service 
companies adopted in 1936 with a system consistent 
with the FERC System of Accounts. It also provides 
for accounts analyzing service company revenues and 
the rate of return on service company capital, all of 
which are generally included in the cost of service of 
the operating utilities. The amended Rule 93 requires 
service companies to keep their accounts and records 
in accordance with the revised Uniform System of 
Accounts. It requires service companies to design a 
subaccount structure and to keep memorandum and 
time records appropriate to any service functions or 
departmental organizations needed for a full 
accounting of all transactions of such company. 


The Commission believes that the revised Uniform 
System of Accounts: (1) facilitates coordination of 
accounts for consolidation purposes, (2) facilitates 
the preparation of reports and statements required by 
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regulatory commissions and the conduct of audit and 
account inspection programs, and (3) incorporates 
generally accepted accounting principles, standards 
and regulations. 


RULES AS ADOPTED 


Pursuant to provisions of the Public Utility Holding 
Company Act of 1935 (Secs. 13, 15, and 20(a), 49 Stat. 
825, 828, 833; 15 U.S.C. 79m, 790, 79t), the Commis- 
sion hereby amends 17 CFR Chapter II as follows: 


1. By revising §250.93 to read as follows: 


§250.93 Accounts and records of mutual and sub- 
sidiary service companies. 


Every mutual service company and every company 
whose organization and conduct of business the 
Commission has found, pursuant to §250.88, to meet 
the requirements of section 13(b) (49 Stat. 825; 15 
U.S.C. 79m) shall keep such accounts, cost-account- 
ing procedures, correspondence, memoranda, papers, 
books, and other records in such manner and preserve 
them for such periods, as are prescribed in the 
Uniform System of Accounts for Mutual and Sub- 
sidiary Service Companies under the Public Utility 
Holding Company Act of 1935 (49 Stat. 803, et seq., 
15 U.S.C. 79a to 792-5), dated May 12, 1936, as 
amended from time to time and shall keep no other 
records with respect to the same subject matter 
except (a) records other than accounts, (b) records 
required by state law, (c) subaccounts or supporting 
accounts which are not inconsistent with the 
accounts required by such uniform system, and (d) 
such other accounts as may be authorized by the 
Commission. 


2. By revising and restating Part 256 to read as 
follows: 


PART 256—UNIFORM SYSTEM OF ACCOUNTS FOR 
MUTUAL SERVICE COMPANIES AND SUBSID- 
IARY SERVICE COMPANIES PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935 


GENERAL INSTRUCTIONS 
Sec. 


256.00-1 
256.01-1 


Preface. 


counts is prescribed. 

Application to service companies doing 
business with nonassociate companies. 
General structure of accounting system. 
Construction or service contracts, and cen- 
tralized procurement accounting. 


256.01-2 


256.01-3 
256.01-4 
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Companies for which this system of ac-. 


256.01-5 
256.01-6 
256.01-7 
256.01-8 
256.01-9 
256.01-10 
256.01-11 
256.01-12 
256.01.13 


Determination of service cost accounting. 
Departmental classification required. 
Records. 

Definitions. 

Unbilled items. 

Billing procedures. 

Methods of allocation. 

Compensation for use of capital. 
Submission of questions. 


BALANCE SHEET ACCOUNTS: 
ASSETS AND OTHER DEBT ACCOUNTS 


1. Service Company Property 


256.101 
256.107 
256.108 


Service company property. 

Construction work in progress. 
Accumulated provision for depreciation and 
amortization of service company property. 


Investments 


256.123 
256.124 


Investment in associate companies. 
Other investments. 


Current and Accrued Assets 


256.131 
256.134 
256.135 
256.136 
256.141 
256.143 
256.144 


Cash. 

Special deposits. 

Working funds. 

Temporary cash investments. 

Notes receivable. 

Accounts receivable. 

Accumulated provision for uncollectible 
accounts. 

Accounts receivable from associate com- 
panies. 

Fuel stock expenses undistributed. 
Materials and supplies. 

Stores expense undistributed. 
Prepayments. 

Miscellaneous current and accrued assets. 


256.146 


256.152 
256.154 
256.163 
256.165 
256.174 


Deferred Debits 


256.181 
256.184 
256.186 
256.188 


Unamortized debt expense. 

Clearing accounts. 

Miscellaneous deferred debits. 

Research, development or demonstration 
expenditures. 

256.190 Accumulated deferred income taxes. 


LIABILITIES AND OTHER CREDIT ACCOUNTS 
5. Proprietary Capital 


256.201 Common stock issued. 





256.231 
256.232 
256.233 
256.234 
256.236 
256.237 
256.238 
256.241 
256.242 


256.253 
256.255 


Miscellaneous paid-in-capital. 
Appropriated retained earnings. 
Unappropriated retained earnings. 


Long-term Debt 
Advances from associate companies. 


Other long-term debt. 
Unamortized premium on long-term debt. 


Unamortized discount on long-term debt- 


debit. 


Current and Accrued Liabilities 


Notes payable. 

Accounts payable. 

Notes payable to associate companies. 
Accounts payable to associate companies. 
Taxes accrued. 

Interest accrued. 

Dividends declared. 

Tax collections payable. 


Miscellaneous current and accrued liabili- 


ties. 
Deferred Credits 


Other deferred credits. 


Accumulated deferred investment tax 


credits. 


9. Accumulated Deferred Income Taxes 


256.282 


Accumulated deferred income taxes. 


INCOME AND EXPENSE ACCOUNTS 


1. 


256.457 
256.458 


256.421 


256.920 
256.921 
256.922 
256.923 
256.924 
256.925 
256.926 
256.928 
256.930.1 
256 .930.2 
256.931 
256.932 


Income 


Services rendered to associate companies. 


Services rendered to nonassociate com- 


panies. 
Miscellaneous income or loss. 


Expense 


Salaries and wages. 
Office supplies and expenses. 


Administrative expense transferred-credit. 


Outside services employed. 
Property insurance. 

Injuries and damages. 

Employee pensions and benefits. 
Regulatory commission expense. 
General advertising expenses. 
Miscellaneous general expenses. 
Rents. 


Maintenance of structures and equipment. 


256.403 
256.408 
256.409 
256.410 
256.411 
256.411.5 
256.426.1 
256.426.5 
256.427 
256.430 
256.431 


Depreciation and amortization expense. 
Taxes other than income taxes. 

Income Taxes. 

Provision for deferred income taxes. 
Provision for deferred income taxes—credit 
Investment tax credit. 

Donations. 

Other deductions. 

Interest on long-term debt. 

Interest on debt to associate companies. 
Other interest expense. 


AUTHORITY: The provisions of this Part 256 issued 
under Secs. 13, 15, 20, 49 Stat. 825, 828, 833; 15 
U.S.C. 79m, 790, 79t. 


GENERAL INSTRUCTIONS 


CROSS REFERENCES.—For general rules and regu- 
lations, Public Utility Holding Company Act of 1935, 
see Part 250 of this chapter. For rule adopting this 
Uniform System of Accounts, see §250.93. For regula- 
tions under Section 13 of the Act, see §250.80 to 
250.95. 


NOTE.—Cross references to accounts are made by 
citing the account number, e.g., account 201 instead 
of the corresponding section number (§256.201). 


§256.00-1 Preface. 

(a) The accompanying Uniform System of Accounts 
for Mutual Service and Subsidiary Service Companies 
represents a modernization of the accounting system 
for such companies to provide a detailed system of 
accounts which is tailored to present and expanded 
services, including data processing, modeling, rate 
analysis, system analysis, budgeting and other 
support services such as fuel management and 
analysis, being rendered by such companies. This 
Uniform System of Accounts is not applicable to gas 
or electric utility companies, or companies primarily 
engaged (1) in production of goods, including 
exploration and development of fuel resources, (2) in 
the provision of water, telephone, or similar services, 
the sale of which is normally subject to public rate 
regulation, (3) in provision of transportation, whether 
or not so regulated, or (4) in the ownership of property 
including leased property and fuel reserves, for the 
use of associate companies. 


(b) It has been the Commission’s task to provide a 
system comprehensive enough to cover the traditional 
services and the present services being performed by 
such companies, yet elastic enough to permit adap- 
tation to varying requirements; a system which, 
faithfully applied, will provide information essential in 
the administration of section 13 of the Public Utility 
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Holding Company Act of 1935, will be workable and 
reasonably simple from an operating viewpoint, and 
free from unnecessary complexities or burdensome 
requirements which might render it incompatible with 
the interests of investors or consumers. 


(c) This Uniform System of Accounts requires the 
service company to (1) design subaccounts and keep 
memorandum and time records to facilitate the 
preparation of reports and statements required by 
regulatory commissions and the conduct of audit and 
account inspection programs, (2) establish a work 
order system to accumulate reimbursable costs and 
charges to customers, and (3) account for compensa- 
tion for use of capital, if paid. 


(d) Credits to the accounts or memorandum records 
may be made upon the basis of estimated costs to 
associate companies which shall conform as nearly as 
may be practicable to actual costs, provided that at 
stated intervals adjustments of the estimated costs to 
actual costs shall be made. Invoices to associate 
companies shall clearly indicate any adjustments to 
estimated cost previously billed. Such adjustments 
may be made at intervals during the fiscal year, but 
final adjustments shall be made at the end of such 
year. Overbillings or underbillings arising from these 
adjustments shall be cleared through the appropriate 
account and offset by adjustments to other accounts 
involved. 


(e) The “expense” accounts provided have been 
designed to show the cost of each general class of 
service furnished by the service company and with a 
view toward securing an equitable allocation thereof 
to the associate companies served. 


(f) Consideration was given in the preparation of this 
system to the necessity of providing for a more 
detailed classification of service costs in order to 
permit these costs to be identified with the functional 
processes of the associate companies served. In this 
connection, each service company shall maintain a 
work order system for accumulating reimbursable 
costs and charges to customers and maintain time 
records for all service company employees in order to 
support the accounting allocation of all expenses 
assignable to the types of services performed and 
chargeable to the companies served. 


(g) It is believed that the results to be obtained from 
the system now prescribed, together with the more 
detailed information to be called for in the annual 
reports, will provide a better basis for identifying cost 
than is presently available. 


§256.01-1 Companies for which this system of 
accounts is prescribed. 
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(a) This Uniform System of Accounts is designed for 
use by: (1) Any company operating, or organized to 
operate, as a mutual service company under the pro- 
visions cf Section 13 of the Public Utility Holding 
Company Act of 1935, and (2) any subsidiary company 
whose organization and conduct of business the 
Commission has found to meet the requirements of 
Section 13(b) of the Public Utility Holding Company 
Act of 1935, with respect to the performance of ser- 
vices or construction work for, or the sale of goods to, 
associate companies. 


(b) This Uniform System of Accounts is not applic- 
able to gas or electric utility companies; or companies 
primarily engaged (1) in production of goods, 
including exploration and development of fuel 
resources, (2) in the provision of water, telephone, or 
similar services, the sale of which is normally subject 
to public rate regulation, (3) in provision of trans- 
portation, whether or not so regulated, or (4) in the 
ownership of property, including leased property and 
fuel reserves, for the use of associate companies. 


§256.01-2 Application to service companies doing 
business with nonassociate companies. 


While this Uniform System of Accounts is designed 
for companies whose principal business is the per- 
formance of services or construction for associate 
companies at cost, it contemplates situations in 
which the service company may perform service or 
construction for nonassociate companies in trans- 
actions in which charges are not limited to cost. In 
recognition of such charges account 458-4 is included 
in the “Income ” group for “Excess or deficiency on 
servicing nonassociate companies.” A_ deficiency 
incurred in a project deemed beneficial to the assoc- 
iate companies may be charged to associate 
companies subject to disallowance by a State or 
Federal Commission having jurisdiction over the rates 
or services of such associates. To the extent not so 
chargeable, or if disallowed, such a deficiency will be 
charged to account 458-4. In computing charges to 
associate companies for any fiscal year, any net credit 
in this account must be deducted from amounts 
reimbursable by associate companies as compensa- 
tion for use of capital invested in the service 
company. 


§256.01-3 General structure of accounting system. 


(a) The accounts provided herein are in two general 
categories: balance sheet accounts and income and 
expense accounts. Subsidiary accounts are provided 
for the details of account 101, Service company 
property. 


(b) The income and expense accounts include, under 
separate divisions, accounts for recording the revenue 





or income earned or received and also appropriate 
accounts for all expenses of operation, maintenance, 
taxes, interest, all elements of cost allocable to the 
service performed, and compensation for the use of 
capital. Appropriate subdivisions or subaccounts 
should be provided for each service company depart- 
ment or division. 


(c) All disbursements and expenses of the service 
company for service performed for associate com- 
panies are recoverable from such companies. In the 
interest of minimizing questions as to the propriety of 
charges for reimbursement, each service company 
shall maintain a work order system for accumulating 
all costs. To the maximum extent possible, such 
costs shall be accumulated by direct charges. All 
employees, including officers, of the service company 
shall keep, within reasonable cost benefit standards, 
time records which permit ready identification of the 
hours worked, account numbers charged, department 
work order number and other code designations that 
facilitate proper classification. 


(d) The numbers to the right of the decimal point in 
most cases correspond with the respective account 
numbers in the Uniform System of Accounts for 
Public Utilities and Licensees (18 CFR 101) of the 
Federal Energy Regulatory Commission and shall be 
considered as parts of the account titles. Each service 
company, however, may adopt for its own purposes a 
different system of account numbers provided that the 
account numbers herein prescribed shall appear in the 
descriptive headings of the ledger accounts and, if 
practicable, on original source documents. Service 
companies adopting a different system of account 
numbers for their own purposes shall keep readily 
available a list which indicates its account numbers 
and the corresponding account numbers provided 
herein. Records of service companies shall be main- 
tained in a manner permitting ready analysis by pre- 
scribed accounts (with direct reference to the source 
of each item in the books of original entry) and per- 
mitting preparation of financial operating statements 
directly from such records at the end of each 
accounting period. 


§256.01-4 Construction or service contracts, and 
centralized procurement accounting. 


(a) Specific accounts have not been provided in 
which to classify expenditures made in the perform- 
ance of construction or service contracts, under which 
the service company undertakes projects to construct 
physical property for associate or nonassociate com- 
panies. The difference in the nature of undertakings 
which will be embraced in such contracts renders 
inpracticable an attempt to prescribe the accounts 
applicable in all cases. The service company shall 
keep records pursuant to its work order system 


indicating the cost of each contract or project, the 
amount of service costs allocated thereto, and such 
additional classification of expenditures relating to 
projects as will meet the accounting requirements of 
the company for which the work is performed. 


(b) Service costs allocated to construction shall 
include the proper proportion of salaries, expense of 
officers and employees, pay of employees on the 
service company’s regular staff specifically assigned 
to construction work, and other expenses of main- 
taining the service company’s organization and equip- 
ment. Cost of materials, construction payrolls, 
outside services, and other expenses directly attribut- 
able to construction work shall be excluded from the 
accounting system of the service company and 
charged directly by the vendor or supplier to the 
construction project. 


(c) Service costs allocated to centralized procure- 
ment activities shall include only the cost of the 
support services performed by the service company in 
connection with the procurement of goods for assoc- 
iate companies. Cost of goods procured shall be 
excluded from the accounting system of the service 
company and charged directly by the vendor or 
supplier to the associate company concerned. The 
service company shall keep records indicating the 
cost of goods, if any, which it procures for each 
associate company and the amount of service costs 
allocated thereto. These records should be maintained 
to meet the Federal Energy Regulatory Commission’s 
accounting requirements for electric and gas com- 
panies. 


§256.01-5 Determination of service cost accounting. 


Service at cost and fair allocation of costs require, 
first of all, an accurate accounting for the elements 
which make up the aggregate expense of conducting 
the business of the service company. In the accounts 
herein prescribed, the total amounts included in the 
expense accounts during any period plus such 
amount as appropriately may be added as 
compensation for the use of capital, if paid, 
constitute cost during such period. 


§256.01-6 Departmental classification required. 


The importance of “salaries and wages” as an element 
of cost requires analysis of this item of expense by 
departmental or other functional category in accord- 
ance with the departmental organization of the service 
company. To the extent practicable, such depart- 
mental organization should be established along lines 
which will provide a readily available basis for 
analysis. 


SEC DOCKET/1041 





§245.01-7 Records. 


(a) The books of account and other records of the 
service company shall be so kept as to show fully the 
facts pertaining to all entries in these accounts. All 
such entries shall be supported by detailed informa- 
tion sufficient to permit ready identification and audit. 


(b) The books and records referred to herein shall 
include not only accounting records in a limited 
technical sense but all other records such as minute 
books, stock books, reports, working papers, 
memoranda, etc., which may be useful in developing 
the history of or facts regarding any transactions of 
the service company. 


(c) No company shall destroy any records except as 
authorized by the provisions of Part 256(a) of this 
chapter. 


(d) The accounts may be further subdivided, 
provided such subdivisions do not impair the integrity 
of the prescribed accounts. The titles of all subdivi- 
sions or subaccounts shall refer by number to the 
accounts of which they are subdivisions. 


“7 


(e) Clearing-accounts shall be kept when necessary 
or useful in making the proper distribution of items to 
the appropriate accounts prescribed herein or in 
accumulating general overhead cost such as rent, 
utility, employee benefits, and other general and 
support services that are to be allocated to work 
orders. 


(f) On or before the effective date of this Uniform 
System of Accounts, the several accounts prescribed 
herein shall be opened by transferrring thereto the 
balances carried in the accounts previously main- 
tained by the service company. The service company 
is authorized to make such subdivisions, reclassifica- 
tion, or consolidations of such balances as are 
necessary to meet the requirements of this Uniform 
System of Accounts. 


(g) Except where this Uniform System of Accounts 
accords specific treatment for specified accounts, all 
accounts and financial statements shall be maintained 
in accordance with Regulation S-X and Accounting 
Series Releases of this Commission. The Uniform 
System of Accounts promulgated by the Federal 
Energy Regulatory Commission, as amended from 
time to time, and the interpretations thereof adopted 
from time to time by the Federal Energy Regulatory 
Commission, and accounting regulations and orders 
or any other Federal or State Commission having 
jurisdiction over associate companies shall be 
complied with unless expressly inconsistent with the 
requirements of this system. 


1042/SEC DOCKET 


§256.01-8 Definitions. 


Definitions contained in the Public Utility Holding 
Company Act of 1935 shall be applicable to terms not 
specifically defined herein. 


(a) “Accounts” means the accounts prescribed by 
this Uniform System of Accounts. 


(b) “Associate company” means any company in the 
same holding company system. 


(c) “Company” or “the company,” when not other- 
wise indicated in the context, means the service 
company. 


(d) “Commission” 
Exchange Commission. 


means the Securities and 


(e) ‘Direct cost” shall include labor cost and 
expenses which can be identified through a work 
order system as being applicable to services per- 
formed for a single or group of associate and non- 
associate companies. Cost incidental to or related to 
a directly charged item shall be classified as direct 
costs. 


(f) ‘Federal commission” means any Federal 
agency, including the Securities and Exchange 
Commission, which has jurisdiction to regulate public 
utility companies in some relevant respect. 


(g) “Federal Energy Regulatory Commission” means 


the Federal Energy Regulatory Commission or any 
successor thereto. 


(h) 


“Holding company system” means any holding 
company, together with all of its subsidiary com- 
panies and all mutual service companies of which 
such holding company or any subsidiary company 
thereof is a member company. 


(i) “Indirect cost” shall include those costs of a 
general overhead nature such as general services, 
housekeeping costs, and other support cost which 
cannot be separately identified to a single or group of 
associate and nonassociate companies and therefore 
must be allocated. Indirect costs shall be accumu- 
lated on a departmental basis. 


(j) “Mutual service company,” “service company” or 
“subsidiary service company” means a company 
approved by the Commission as a mutual service 
company or a subsidiary company of a registered 
holding company found by the Commission to be 
organized and conducted as to meet the requirements 
of Section 13(b) of the Act and the provisions of Rule 
88 promulgated thereunder. 





(k) ‘“Nonassociate companies” means a _ person, 
partnership, organization, government body or 
company which is not a member of the holding 
company system. 


(l) "operating company” means an electric utility 
company or gas utility company as defined in the 
Public Utility Holding Company Act of 1935. 


(m) 


(n) ‘‘State commission’’ means any commission, 
board, agency, or officer, by whatever name desig- 
nated, or a State, municipality, or other political sub- 
division of a State which under the laws of such state 
has jurisdiction to regulate public-utility companies. 


“Person” means an individual or company. 


(o) “Uniform system of accounts” means the 
Uniform System of Accounts for Mutual Service Com- 
panies and Subsidiary Service Companies prescribed 
herein, as amended from time to time. 


(p) “Work order system” means a system for the 
accumulation of service company cost on a job, pro- 
ject, or functional basis. In includes schedules and 
worksheets used to account for charges billed to 
single and groups of associate and nonassociate 
companies. 


§256.01-9 Unbilled items. 


When the amount of any known item affecting these 
accounts cannot be accurately determined in time for 
inclusion in the accounts of the fiscal year in which 
the transaction occurs, the amount of the item shall 
be estimated and included in the proper accounts. 
When the amount is ascertained, the necessary 
adjustments shall be made through the accounts in 
which the estimate was recorded. If it is determined 
during the interval that a material adjustment will be 
required, the estimate shall be adjusted through the 
current accounts. The service company is not required 
to anticipate minor items which would not appreciably 
affect these accounts. 


§256.01-10 Billing procedures. 


All invoices for services rendered to associate com- 
panies shall be submitted monthly with sufficient 
information and in sufficient, detail to permit the 
associate company to identify and classify the charge 
in terms of the system of accounts prescribed by the 
regulatory authorities to which it is subject. Each 
month a statement shall be rendered to the associate 
company containing a summary of the accounts by 
work order by which the charges, classified as direct 
cost, indirect cost, and compensation for use of 
capital, can be entered in the accounts of the associ- 
ate company. 


§256.01-11 Methods of allocation. 

Indirect costs and compensation for use of capital 
shall be allocated to work orders in accordance with 
the service company’s applicable and currently 
effective methods of allocation filed with the Commis- 
sion. Both direct and allocated indirect costs of work 
orders for two or more associate companies shall be 
allocated among such companies in the same manner. 
Each work order should identify the methods of allo- 
cation to associate companies and the accounts to be 
charged. The associate companies should be notified 
in writing of any change in the methods of allocation. 


§256.01-12 Compensation for use of capital. 


Paragraph (a) of Rule 91 provides in pertinent part that 
a servicing transaction shall be deemed to be per- 
formed at no more than cost if the price of such 
service does not exceed a fair and equitable allocation 
of expenses plus reasonable compensation for 
necessary capital procured through the issuance of 
capital stock. Interest on borrowed capital and 
compensation for the use of capital shall only repre- 
sent a reasonable return on the amount of capital 
reasonably necessary for the performance of services 
or construction work for, or the sale of goods to, 
associate companies. Such compensation may be 
estimated and shall be computed monthly in the 
manner prescribed by the Commission. The amount of 
compensation shall be stated separately in each 
billing to the associate companies. An annual state- 
ment to support the amount of compensation for use 
of capital billed for the previous twelve months and 
how it was calculated shall be supplied to each 
associate company at the end of the calendar year. 


§256.01-13 Submission of questions. 


To promote and maintain uniformity in accounting, 
the service companies shall submit all questions of 
doubtful interpretation of the prescribed accounting to 
the Division of Corporate Regulation or its successor 
for consideration and decision. 


BALANCE SHEET ACCOUNTS: 
ASSETS AND OTHER DEBIT ACCOUNTS 
1. SERVICE COMPANY PROPERTY 

§256.101 Service company property. 
This account shall include the cost of service 
company property included in accounts 301 and 303 
through 311 prescribed herein. 
§256.107 Construction work in progress. 
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This account shall include the total of the balances of 
work orders for service company property in process 
of construction. Work orders shall be cleared from 
this account as soon as practicable after completion 
of the job. 


§256.108 Accumulated provision for depreciation 
and amortization of service company property. 


(a) This account shall be credited with the amount 
charged to account 403, Depreciation and amortiza- 
tion expense. 


(b) At the time of retirement of depreciable service 
company property, this account shall be charged with 
the book cost of the property retired and the cost of 
removal, and shall be credited with the salvage value 
and any other amounts recovered, such as insurance, 
unless the company maintains costs and related 
reserves for specific units or types of property. 


(c) Individual subaccounts for each classification of 
property listed under account 101, Service company 
property, shall be maintained. 


2. INVESTMENTS 


§256.123 Investment in associate companies. 

This account shall only include notes receivable, 
advances, and other balances in open accounts with 
associate companies, which are not subject to current 
settlement. 


§256.124 Other investments. 


This account shall include the cost or current value of 
investments, whichever is less, in securities, club 
memberships, associations, life insurance policies for 
employees, or other investments in nonassociate 
companies, other than account 136, Temporary cash 
investments. This account shall not be used for 
advances to associate companies. The account shall 
be maintained in such manner as to show by sub- 
accounts, or otherwise, the nature and amount of 
each investment. 


3. CURRENT AND ACCRUED ASSETS 
§256.131 Cash. 


This account shall include the amount of current cash 
funds except working funds. 


§256.134 Special deposits. 


This account shall include deposits with fiscal agents 
or others for special purposes. Entries to this account 
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shall specify the purpose for which the deposit is 
made. 


§256.135 Working funds. 


This account shall include cash advanced to officers, 
agents, employees and others as petty cash or 
working funds. 


§256.136 Temporary cash investments. 


This account shall include the cost of investments, 
such as demand and time loans, bankers’ accept- 
ances, United States Treasury obligations, marketable 
securities, and other similar investments, acquired for 
the purpose of temporarily investing cash. 

§256.141 Notes receivable. 

This account shall include the cost of all notes 
receivable and similar evidences of amounts due 
within one year from persons other than associate 
companies. The account shall be so maintained as to 
show separately amounts due from officers, directors 
employees and others. 


§256.143 Accounts receivable. 


This account shall include amounts due on open 
accounts, other than amounts due from associate 
companies. 


§256.144 Accumulated provision for uncollectible 
accounts. 


This account shall be credited with amounts provided 
for losses on notes and accounts receivable which 
may become uncollectible, and also with collections 
on accounts previously charged hereto. 


§256.146 Accounts receivable from associate com- 
panies. 


This account shall include notes and balances in open 
accounts due from associate companies which are 
expected to be paid in full within one year. 


NOTE: Occasional payments to accommodate an 
associate company for emergency purposes or where 
obvious increased cost or time problems would be 
incurred shall be included in this account, but shall be 
segregated in a subaccount. Expenditures which do 
not pertain to performance of services by the service 
company shall be paid directly by the associate 
company. 


§256.152 Fuel stock expenses undistributed. 


The service company shall utilize this account, where 





appropriate, to include the cost of service company 
labor and of office supplies used and operating 
expenses incurred with respect to the review, 
analysis and management of fuel supply contracts or 
agreements, the accumulation of fuel information and 
its interpretation, the logistics and handling of fuel, 
and other related support functions, as a service to 
the associate company engaged in the procurement 
and transportation of fuel. This account shall be 
maintained to show the expenses attributable to each 
associate company through the use of work orders. 
All expenses of a service company’s fuel department 
or functions shall be cleared through this account. 


§256.154 Materials and supplies. 


The service company may utilize this account, where 
appropriate, to include the costs of materials and 
supplies held for use by the service company in per- 
forming its services. The cost of material and supplies 
attributable to work orders for service company 
property in process of construction shall be charged 
to account 107, Construction work in progress. 


Materials and supplies issued shall be credited hereto 
and charged to the appropriate expense or other 
accounts on the basis of a unit price determined by 
the use of cumulative average, first-in-first-out, or 
such other method of inventory accounting as con- 
forms with generally accepted accounting standards 
consistently applied. 


§256.163 Stores expense undistributed. 


(a) The service company shall utilize this account, 
where appropriate, to include the service cost of labor 
and expenses incurred with respect to centralized 
procurement activities rendered to associate or non- 
associate companies. 


(b) ITEMS 

(1) Supervision of purchasing and stores department 
to extent assignable to materials handled through 
stores. 


(2) Purchasing department activities in checking 
material needs, investigating sources of supply, 
analyzing prices, preparing and placing orders, and 
related activities to extent applicable to materials 
handled through stores. 


(3) Unloading from shipping facility and putting in 
storage. 


(4) Inspecting and testing materials and supplies 
when not assignable to specific items. 


(5) Keeping stock records, including recording and 
posting of material receipts and issues and maintain- 
ing inventory record of stock. 


(6) 


(7) Cash and other discounts not practically assign- 
able to specific materials, freight, express, etc., when 
not assignable to specific items, transportation 
expense, and excise and other similar taxes not 
assignable to specific materials. 


Communication service. 


(c) This account shall be maintained to show the 
expenses attributable to each associate company 
through the use of work orders. All expenses of a 
service company’s centralized procurement activities 
shall be cleared through this account. 


(d) Any amounts applicable to fuel costs should be 
included in account 152, Fuel stock expenses undis- 
tributed. 


§256.165 Prepayments. 


This account shall include amounts representing pre- 
payments of insurance, rents, taxes, interest and 
miscellaneous items, and appropriate subaccounts 
shall be maintained in respect of each class of pre- 
payment. 


§256.174 Miscellaneous current and accrued assets. 


This account shall include the cost of all other current 
and accrued assets not provided for elsewhere. The 
records supporting this account shall be maintained 
so as to show the nature of each asset included 
herein. 


4. DEFERRED DEBITS 


§256.181 Unamortized debt expense. 

This account shall include expenses related to the 
issuance or assumption of debt securities. Amounts 
recorded in this account shall be amortized over the 
life of each respective issue under a plan which will 
distribute the amount equitably over the life of the 
security. The amortization shall be on a monthly 
basis, and the amounts thereof shall be charged to 
account 431, Other interest expense. 


§256.184 Clearing accounts. 
This account shall include undistributed balances in 
clearing accounts at the date of the balance sheet. 


Balances shall be substantially cleared not later than 
the end of the calendar year. 
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§256.186 Miscellaneous deferred debits. 


This account shall include all debits not provided for 
elsewhere, such as the costs of service performed 
which have not been billed to associate or nonassoc- 
iate companies and unusual or extraordinary 
expenses, not included in other accounts, and items 
the proper final disposition of which is uncertain. The 
records supporting the entries to this account shall be 
so kept that the service company can furnish full 
information as to the purpose, monthly balance, 
status, write-off and duration of each deferred debit. 


§256.188 Research, development, or demonstration 
expenditures. 


(a) The service company shall utili>® this account, 
where appropriate, for the cost of all expenditures for 
research, development or demonstration undertaken 
by or sponsored through the service company. To the 
extent such costs are incurred for customers, or for 
construction work in progress, this account will serve 
as a Clearing account to identify the total research and 
development activity. 


(b) All cost shall be transferred from this account by 
the end of each fiscal year. 


(c) This account shall be so maintained as to show 
separately each project along with complete detail of 
the nature and purpose of the research, development 
and demonstration project together with the related 
costs. 


§256.190 Accumulated deferred income taxes. 


(a) This account shall be debited and account 411, 
Provision for deferred income taxes—credit, or 
account 421, Miscellaneous income or loss, as appro- 
priate, shall be credited with an amount equal to that 
by which income taxes payable for the year are higher 
because of the inclusion of certain items in income 
for tax purposes, which items for general accounting 
purposes will not be fully reflected in the service 
company’s determination of annual net income until 
subsequent years. 


(b) This account shall be credited and account 410, 
Provision for deferred income taxes, or account 421, 
Miscellaneous income or loss, as appropriate, shall 
be debited with an amount equal to that by which 
income taxes payable for the year are lower because 
of prior payment of taxes as provided by paragraph (a) 
above, because of difference in timing for tax pur- 
poses of particular items of income or income 
deductions from that recognized by the service 
company for general accounting purposes. 


(c) Vintage year records with respect to entries to 
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this account, as described above, and the account 
balance shall be so maintained as to show the factor 
of calculation with respect to each annual amount of 
the item or class of items for which deferred tax 
accounting by the service company is utilized. 


LIABILITIES AND OTHER CREDIT ACCOUNTS 
5. PROPRIETARY CAPITAL 


§256.201 Common stock issued. 

This account shall include the par or stated value of 
all common capital stock issued and outstanding. 
§256.211 Miscellaneous paid-in capital. 

This account shall include the balance of all other 
credits for paid-in capital which are not properly 
includable in the foregoing accounts. 


§256.215 Appropriated retained earnings. 


This account shall include the amount of retained 
earnings which has been appropriated or set aside for 
specific purposes. Separate subaccounts shall be 
maintained under such titles as will designate the 
purpose for which each appropriation was made. 


§256.216 Unappropriated retained earnings. 


This account shall include the balance, either debit or 
credit, arising from earnings. All dividends shall be 
charged to this account. It shall not include amounts 
properly includable in account 211—Miscellaneous 
paid-in capital. Entries to this account shall be 
sufficiently detailed for ready analysis of the account. 


6. LONG-TERM DEBT 
§256.223 Advances from associate companies. 


This account shall include the principal amount of 
notes and balances on open accounts due to associ- 
ate companies. It does not include notes and open 
accounts representing indebtedness subject to current 
settlement which are includable in account 233, Notes 
payable to associate companies or account 234, 
Accounts payable to associate companies. 


NOTE: Subaccounts shall be maintained for each 
class of obligation, and records shall be maintained to 
show for each class the terms of the obligation, 
including the date of obligation, date of maturity, 
interest dates and rates, and security, if any. 


§256.224 Other long-term debt. 


This account shall include all long-term debt to non- 





associates and not subject to current settlement. 


NOTE: Subaccounts shall be maintained for each 
class of obligation, and records shall be maintained to 
show for each class the terms of the obligation, 
including the date of obligation, date of maturity, 
interest dates and rates, and security, if any. 


§256.225 Unamortized premium on long-term debt. 


(a) This account shall include the excess of the cash 
value of consideration received over the face value 
upon the issuance or assumption of long-term debt 
securities. 


(b) Amounts reached in this account shall be 
amortized over the life of each respective issue under 
a plan which will distribute the amount equitably over 
the life of the security. The amortization shall be on a 
monthly basis, with the amounts thereof to be 
credited to account 427, Interest on long-term debt, or 
account 431, Other interest expense. 


§256.226 Unamortized discount on long-term debt- 
debit. 


(a) This account shall include the excess of the face 
value of long-term debt securities over the cash value 
of consideration received therefor, related to the issue 
or assumption of all types and classes of debt. 


(b) Amounts recorded in this account shall be 
amortized over the life of the respective issues under a 
plan which will distribute the amount equitably over 
the life of the securities. The amortization shall be on 
a monthly basis, with the amounts thereof charged to 
account 427, Interest on long-term debt, or account 
431, Other interest expense. 


7. CURRENT AND ACCRUED LIABILITIES 
§256.231 Notes payable. 
This account shall include the face value of all notes, 
drafts, acceptances, or other similar evidences of 
indebtedness, payable on demand or within a time not 
exceeding one year from date of issue, to other than 
associate companies. 
§256.232 Accounts payable. 
This account shall include al! amounts payable by the 
service company within one year other than amounts 
payable to associate companies. 
§256.233 Notes payable to associate companies. 


§256.234 Accounts payable to associate companies. 


These accounts shall include notes and balances in 
open accounts due to associate companies within one 
year. 


§256.236 Taxes accrued. 


(a) This account shall be credited with the amount of 
taxes accrued during the accounting period, corre- 
sponding debits being made to the appropriate 
accounts for tax charges. Such credits may be based 
upon estimates, but from time to time during the year 
as the facts become known the amount of the periodic 
credits shall be adjusted so as to include as nearly as 
can be determined in each year the taxes applicable 
thereto. Any amount representing a prepayment of 
taxes applicable to the period subsequent to the date 
of the balance sheet shall be shown under account 
165, Prepayments. 


(b) The records supporting the entries to this account 
shall be kept so as to show for each class of taxes the 
amount accrued, the basis for the accrual, the 
accounts to which charged, and the amount of tax 
paid. 


§256.237 Interest accrued. 


This account shall include the amount of interest 
accrued on all liabilities of the service company. 
Supporting records shall be maintained so as to show 
the amount of interest accrued on each obligation. 


§256.238 Dividends declared. 


This account shall include the amount of dividends 
which have been declared but not paid. 


§256.241 Tax collections payable. 


This account shall include the amount of taxes 
collected by the service company through payroll 
deductions or otherwise pending transmittal of such 
taxes to the proper taxing authority. 


§256.242 Miscellaneous current and accrued liabili- 
ties. 


This account shall include the amount of all other 
current and accrued liabilities not provided for else- 
where. The records supporting this account shall be 
maintained so as to show the nature of each liability 
included herein. 


8. DEFERRED CREDITS 
§256.253 Other deferred credits. 


This account shall include advance billings and 
receipts and other deferred credit items, not provided 
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for elsewhere, including amounts which cannot be 
entirely cleared or disposed of until additional 
information has been received. Subaccounts by 
category of credits should be established. 


§256.255 Accumulated deferred investment tax 
credits. 


(a) This account shall be credited and account 411.5, 
Investment tax credit, debited with investment tax 
credits deferred by companies which do not apply 
such credits as a reduction of the overall income tax 
expense in the year in which a tax credit is realized. A 
proportionate amount shall be debited to account 
411.5, Investment tax credit, as determined in relation 
to the average useful life of service company property 
to which the tax credit relates or such lesser period of 
time as may be adopted. 


(b) Records shall be maintained identifying the 
service company property giving rise to the 
investment tax credits for each year with the 
weighted-average service life of such properties and 
any unused balances of such credits. Such records 
are not necessary unless the tax credits are deferred. 


9. ACCUMULATED DEFERRED INCOME TAXES 
§256.282 Accumulated deferred income taxes. 


(a) The text of these accounts is designed primarily 
to cover deferrals of Federal income taxes. However, 
they are also to be used when making deferrals of 
state and local income taxes. Service companies 
which have service company property and which have 
deferred taxes on income with respect thereto shall 
separately classify such deferrals in the accounts 
provided below so as to allow ready identification. 


(b) This account shall be credited and account 410, 
Provision for deferred income taxes, shall be debited 
with tax effects related to property described in para- 
graph (a) above where taxable income is lower than 
pretax accounting income due to differences between 
the periods in which revenue and expense trans- 
actions affect taxable income and the periods of 
which they enter into the determination of pretax 
accounting income. 


(c) This account shall be debited and 411, Provision 
for deferred income taxes—credit, shall be credited 
with tax effects related to property described in para- 
graph (a) above where taxable income is higher than 
pretax accounting income due to differences between 
the periods in which revenue and expense trans- 
actions affect taxable income and the periods in 
which they enter into the determination of pretax 
accounting income. 
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(d) Records with respect to entries to this account, 
as described above, and the account balance shall be 
so maintained as to show the factors of calculation 
and the separate amounts applicable to the additions 
of each vintage year for each class, group, or unit. 
The underlying calculations to segregate and as- 
sociate deferred tax amounts with the respective 
vintage years may be based on reasonable methods of 
approximation, if necessary, consistently applied. 


SERVICE COMPANY PROPERTY ACCOUNTS 


Sec. 

256.301 
256.303 
256.304 
256.305 
256.306 
256.307 
256.308 
256.309 


Organization. 

Miscellaneous intangible plant. 
Land and land rights. 

Structures and improvements. 
Leasehold improvements. 
Equipment. 

Office furniture and equipment. 
Automobiles, other vehicles and related 
garage equipment. 

Aircraft and airport equipment. 
Other service company property. 


256.310 
256.311 


§256.301 Organization. 


This account shall include all fees paid to federal or 
state governments for the privilege of incorporation 
and expenditures incident to organizing a corporation 
or other form of organization and putting it into readi- 
ness to do business including cost of obtaining 
certificate authorizing the service company to engage 
in its business, fees and expenses for incorporation, 
fees and expenses for mergers or consolidations, 
office expenses incident to organizing the service 
company, and other expenditures incident to the 
organization of the service company such as stock, 
minute books and corporate seal. 


NOTE: This account shall not include any discounts 
upon securities issued or assumed nor shall it include 
any costs or expenses in connection with the 
authorization, issuance and sale of securities of the 
service company. 


§256.303 Miscellaneous intangible plant. 


(a) This account shall include the cost of patent 
rights, licenses, privileges, and other intangible 
property necessary or valuable in the conduct of the 
service company’s operations and not specifically 
chargeable to any other account. 


(b) This account shall be maintained in such a 
manner that the service company can furnish full 





information with respect to the amounts included 
herein. 


NOTE: When any item included in this account is 
retired or expires, the book cost thereof shall be 
credited hereto and charged to account 426.5, Other 
deductions. 


§256.304 Land and land rights. 


(a) This account shall include the cost of any right, 
title, or interest to land held by the service company, 
including without limitation the cost of land owned in 
fee by the service company and the cost of ease- 
ments, rights of way, and any other similar interest in 
land. 


(b) When special assessments for inprovements 
provide for deferred payments, the full amount of the 
assessments shall be charged to the appropriate land 
account and the unpaid balance shall be carried in an 
appropriate liability account. Interest on unpaid 
balances shall be charged on the appropriate interest 
account. If any part of the cost of improvement is 
included in the general tax levy, the amount thereof 
sha!l be charged tu the appropriate tax account. 


(c) Separate entries shall be made for the acquisition, 
transfer, or sale of each parcel of land, and each land 
right. A record shall be maintained showing the nature 
of ownership, full legal description, area, map 
reference, purpose for which used, city, county and 
tax district in which situated, from whom purchased 
or to whom sold, payment given or received, other 
costs, contract date and number, date of recording of 
deed, and book and page number of record. 


(d) If at the time of acquisition of an interest in land 
such interest extends to buildings or other improve- 
ments which are then ‘devoted to the service 
company’s operations, the land and improvements 
shall be separately appraised and the cost allocated to 
land and buildings or improvements on the basis of 
the appraisals. If the improvements are removed or 
wrecked without being used in operations, the cost of 
removing or wrecking shall be charged and the 
salvage credited to the account in which the cost of 
and land is recorded. 


§256.305 Structures and improvements. 


(a) This account shall include the cost of all 
buildings and facilities and fixtures permanently 
attached thereto which are owned by the service 
company. 


(b) The cost of foundations which are specially 
provided for machinery, apparatus, or other 
equipment of the company shall be charged to the 


same account as the cost of such machinery, 
apparatus, or equipment. 


(c) Other fixtures temporarily attached to buildings 
shall not be included in the cost of the building but in 
the equipment account. 


§256.306 Leasehold improvements. 


This account shall include all costs incurred by the 
service company in improvements of, remodeling of, 
or installation of additional facilities in rented offices 
or buildings to suit tenant’s needs. 


§256.307 Equipment. 


This account shall include the cost of equipment 
owned by the service company and used in rendering 
services such as micro-wave, communications and 
dispatching, automatic data processing, information 
storage and retrieval, research and laboratory testing, 
construction, meter repairing, and printing and 
stationery. Subaccounts shall be maintained by 
classes of equipment for each service rendered. 


§256.308 Office furniture and equipment. 


This account shall include the cost of office furniture 
and equipment owned by the service company and 
used in rendering services, e.g., bookcases, shelves, 
desks, tables, chairs, desk equipment, safes, 
drafting-room equipment, filing cabinets, storage and 
other cabinets, floor covering, library equipment, 
accounting machines, electronic calculators, type- 
writers and other mechanical office equipment. 


§256.309 Automobiles, other vehicles and related 
garage equipment. 


This account shall include the delivered cost of all 
service company owned automobiles, vans, trucks, 
and other vehicles used by the service company in its 
operations. The cost of all tools, implements, and 
other equipment used in the inspection, maintenance, 
repair and overhaul of vehicles shall also be included 
in this account. 


§256.310 Aircraft and airport equipment. 

This account shall include the delivered cost of all 
service company owned aircraft and accessories 
thereto used by the service company in its operations. 
The cost of all tools, implements and other equipment 
used in the inspection, maintenance, repair and over- 
haul of aircraft shall also be included in this account. 
§256.311 Other service company property. 

(a) This account shall include the cost of service 
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company property owned by the service company not 
provided for elsewhere. 


(b) This account shall be maintained in such a 
manner that the service company can furnish full 
information with respect to the amounts included 
herein. 


INCOME AND EXPENSE ACCOUNTS 
1. INCOME 
§256.457 Services rendered to associate companies. 


This control account shall include amounts billed to 
associate companies for services rendered at cost. 
See accounts 457-1 through 457-3. Overbillings or 
underbillings arising from adjustments of estimated 
costs to actual costs shall be cleared through this 
account and concurrent adjustments made to other 
accounts involved. 


§256.457-1 Direct costs charged to associate 
companies. 


This account shall include those direct costs which 
can be identified through a work order system as 
being applicable to services performed for associate 
companies. This account shall not include any 
compensation for use of equity capital or 
intercompany interest on indebtedness. 


§256.457-2 Indirect costs charged to associate 
companies. 


This account shall include recovery of those indirect 
costs which cannot be separately identified to a single 
or group of associate companies and therefore must 
be allocated. Journal or memorandum entries should 
be prepared monthly, by departments, for all such 
cost accumulated and billed to customers. This 
account shall not include any compensation for use of 


equity capital or intercompany interest on indebted- 
ness. 


§256.457-3 Compensation for use of capital-associate 
companies. 


This account shall include only the portion of 
compensation for use of equity capital and inter- 
company interest on indebtedness before income 
taxes which is properly allocable to services rendered 
to each associate company. 


§256.458 Services rendered to nonassociate compa- 
nies. 


This account shall include amounts billed for services 
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rendered to nonassociate persons. See accounts 458-1 
through 458-4. 


§256.458-1 Direct costs charged to nonassociate 
companies. 


This account shall include those direct costs which 
can be identified through a work order system as 
being applicable to service performed for nonassoci- 
ate persons. This account shall not include any 
compensation for use of equity capital or interest on 
indebtedness. 


§256.458-2 Indirect costs charged to nonassociate 
companies. 


This account shall include recovery of those indirect 
costs of services performed for nonassociate persons 
which cannot be separately identified to nonassociate 
persons and therefore must be allocated. The 
amounts would be as set forth in the same monthly 
departmental journal or memorandum entries referred 
to for these costs in account 457-2, Indirect costs 
charged to associate companies. This account shall 
not include any compensation for use of equity capital 
or intercompany interest on indebtedness. 


§256.458-3 Compensation for use of capital-non- 
associate companies. 


This account shall include only the portion of 
compensation for use of equity capital and _ inter- 
company interest on indebtedness before income 
taxes which is properly allocable to services rendered 
to nonassociate persons. A statement to support the 
basis for the compensation and how it was calculated 
should be attached to a separate journal entry, ledger 
system, or memorandum file. 


§256.458-4 Excess or deficiency on servicing 
nonassociate companies. 


This account shall include the amount by which the 
aggregate price received for services rendered to 
nonassociate persons differs from the sum of the total 
direct and indirect costs and compensation for use of 
capital which are properly allocabie to such services. 
(Accounts 458-1 through 458-3). 


§256.421 Miscellaneous income or loss. 


This account shall include all income or loss items 
not provided for elsewhere. All income items in this 
account shall be credited to the associate companies 
on the ratio of total direct and indirect charges billed. 
All loss items in this account shall be billed to the 
parent holding company. 





2. EXPENSE 


© §256.920 Salaries and wages. 


(a) This account shall include salaries, wages, 
bonuses and other consideration for services, with the 
exception of director's fees paid directly to officers 
and employees of the service company. 


(b) This account shall be supported by time records 
and appropriately referenced to detailed records 
subdividing salaries and wages by departments or 
other functional organization units. See General 
Instructions. 


§256.921 Office supplies and expenses. 


(a) This account shall include office supplies and 
expenses incurred in connection with the general 
administration of service company operations 
assignable to specific administrative or general 
departments and not specifically provided for in other 
accounts. This includes the expenses of the various 
administrative and general departments, the salaries 
and wages of which are includable in account 920. 


(b) This account may be subdivided in accordance 
with a classification appropriate to the departmental 
or other functional organization of the service 
company. 


Items 


1. Automobile service, including charges through 
clearing account. 


2. Bank messenger and service charges. 


3. Books, periodicals, bulletins and subscriptions to 
newspapers, newsletters, tax service, etc. 


4. Building service expenses for customer accounts, 
sales, and administrative and general purposes. 


5. Communication service expenses to include 
telephone, telegraph, wire transfer, micro-wave, etc. 


6. Cost of individual items of office equipment used 
by general departments which are of small value or 
short life. 


7. Membership fees and dues in trade, technical, and 
professional associations paid by a utility for 
employees. (Company memberships are includable in 
account 930.2, Miscellaneous general expenses.) 

8. Office supplies and expenses. 


9. Payment of court costs, witness fees, and other 


expenses of legal department. 
10. Postage, printing and stationery. 


11. Meals, traveling, entertainment and incidental 
expenses. 


(c) Records shall be so maintained to permit ready 
analysis by item showing the nature of the expense 
and identity of the person furnishing the service. 


§256.922 Administrative expenses transferred— 
credit. 


This account shall be credited with administrative 
expenses recorded in accounts 920 and 921 which are 
transferred to construction costs of the asset and 
other debit accounts. 


§256.923 Outside services employed. 


(a) This account shail include the fees and expenses 
of professional consultants and others for general 
services with the exception of fees and expenses for 
outside services of account 928, Regulatory commis- 
sion expense, and account 930.1, General advertising 
expenses. Separate subaccounts shall be provided for 
auditing, legal, engineering, management consulting 
fees and, if material in amount, any other fees of 
professional or outside services. 


(b) Records shall be so maintained to permit ready 
analysis showing nature of service, identity of the 
person furnishing the service, affiliation to the service 
company, and, if allocated to more than one 
company, the specific method of allocation. 


§256.924 Property insurance. 


(a) This account shall include the cost of insurance 
premiums to protect the service company against 
losses and damages to owned or leased property used 
in its operations. Recoveries from insurance 
companies or others for property damages shal! be 
credited to the account charged with the cost of the 
damage. If the damaged property has been retired, the 
credit shall be to the appropriate account for 
accumulated provision for depreciation. 


(b) Records shall be kept so as to show the amount 
of coverage for each class of insurance carried, the 
property covered, and the applicable premiums. Any 
dividends distributed by mutual insurance companies 
shall be credited to the accounts to which the 
insurance premiums were charged. 


§256.925 Injuries and damages. 
(a) This account shall include the cost of premiums 
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for insurance to protect the service company against 
claims for injury, liability and damage claims of 
employees or others and losses of such character not 
covered by outside insurance. 


(b) Reimbursements from insurance companies or 
others for expenses charged hereto on account of 
injuries and damages and insurance dividends or 
refunds shall be credited to this account. 


§256.926 Employee pensions and benefits. 


This account shall include pensions paid to or on 
behalf of retired employees, or payments for the 
purchase of annuities for this purpose, when the 
service company has committed itself to a pension 
plan under which the pension funds are devoted to 
pension purposes. This account shall also include 
payments made under employee benefit programs 
such as medical and surgical benefits, disability 
benefits, life insurance, savings and thrift plans, and 
other similar benefits. Include, also, expenses 
incurred in medical, educational or recreational 
activites for the benefit of employees. 


§256.928 Regulatory commission expense. 


This account shall include all expenses, properly 
includable in service company operating expenses, 
incurred by the service company in connection with 
formal cases before regulatory commissions, or other 
regulatory bodies, on its own behalf or on behalf of 
associated companies, including payments made to a 
regulatory commission for fees assessed to the 
service company for pay and expenses of such 
commission, its officers, agents and employees, and 
for filings or reports made under regulations of 
regulatory commissions. The service company shall 
be prepared to show the cost of each formal case. 


§256.930-1 General advertising expenses. 

This account shall include the cost of materials used 
and expenses incurred in advertising and related 
activities, the costs of which by their content and 
purpose are not provided for elsewhere. 


Items 


1. Advertising in newspapers, periodicals, billboards, 
radio, etc. 


2. Advertising matter such as posters, bulletins, 
booklets and related items. 


3. Fees and expenses of advertising agencies and 
commercial artists. 


4. Postage and direct mail advertising. 
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5. Printing of booklets, dodgers, bulletins, etc. 


6. Supplies and expenses in preparing advertising 
materials. 


7. Office supplies and expenses. 
§256.930.2 Miscellaneous general expenses. 


(a) This account shall include the cost of expenses 
incurred in connection with the general management 
of the service company not provided for elsewhere. 


Items 


1. Industry association dues for company member- 
ships. 


2. Contributions for conventions and meetings of the 
industry. 


3. Communication service not chargeable to other 
accounts. 


4. Trustee, registrar, and transfer agent fees and 
expenses. 


5. Stockholders meeting expenses. 

6. Dividend and other financial notices. 
7. Printing and mailing dividend checks. 
8. Directors’ fees and expenses. 


9. Publishing and distributing annual reports to 
stockholders. 

10. Public notices of financial, operating and other 
data required by regulatory statutes, not including, 
however, notices required in connection with security 
issues or acquisitions of property. 


11. Other general expenses not provided for 
elsewhere. 


(b) Records shall be so maintained to permit ready 
analysis by item showing the nature of the expense 
and identity of the person furnishing the service. 


§256.931 Rents. 


This account shall include rents, including taxes, paid 
for the property of others used, occupied or operated 
in connection with service company functions. 
Provide subaccounts for major grouping such as 
office space, warehouses, other structure, office 
furniture, fixtures, computers, data processing equip- 





ment, micro-wave and telecommunication equipment, 
airplanes, automobiles, etc. The cost, when incurred 
by the lessee, of operating and maintaining leased 
property, shall be charged to the accounts appropriate 
for the expense as if the property were owned. 


§256.932 Maintenance of structures and equipment. 


This account shall include materials used and 
expenses incurred in the maintenance of property 
owned, the cost of which is includable in accounts 
305 through 311, and of property leased from others. 
Provide subaccounts by major classes of structures 
and equipment, owned and leased. 


§256.403 Depreciation and amortization expense. 


This account shall include the amount of depreciation 
and amortization for all service plant, and leasehold 
improvements, the cost of which is includable in 
accounts 305 through 311. Provide subaccounts by 
each class of service company property owned and 
leased. 


§256.408 Taxes other than income taxes. 


(a) This account shall include the amount of state 
unemployment insurance, franchise taxes, federal 
excise taxes, social security taxes, and all other taxes 
assessed by Federal, State, County, Municipal, 
or other local governmental authorities, except 
income taxes. 


(b) When it is not possible to determine the exact 
amount of taxes, the amount shall be estimated and 
adjustments made in current accruals as the actual 
tax levies become known. 


(c) This account shall be kept in such manner as to 
show the amount of each class of taxes. 


NOTE A: Taxes applicable to property construction or 
investments may be charged to the account in which 
the property construction or investment is included. 
Special assessments for street and similar improve- 
ments shall be included in the appropriate service 
company property account. Gasoline and other 
miscellaneous taxes shall be charged, where practi- 
cable, to the same account as the materials on which 
the tax is levied. 


NOTE B: Interest on tax refunds or deficiencies shall 
not be included in this account but in account 421, 
Miscellaneous income or loss, or account 431, Other 
interest expense, as appropriate. 


§256.409 Income taxes. 


(a) This account shall include the amount of local, 


state and federal taxes on income properly accruable 
during the period covered by the income statement to 
meet the actual liability for such taxes. As the exact 
amount of taxes become known, the current tax 
accruals shall be adjusted accordingly so that this 
account, as nearly as can be ascertained, shall 
include the actual taxes payable which are chargeable 
to service company operations. 


(b) Interest on tax refunds or deficiencies shall not be 
included in this account but in account 421, 
Miscellaneous income or loss, or account 431, Other 
interest expense, as appropriate. 


§256.410 Provision for deferred income taxes. 


This account shall be debited and Accumulated 
Deferred Income Taxes shall be credited with an 
amount equal to any deferral of taxes on income as 
provided by the text of account 282, Accumulated 
deferred income taxes. No entries required to be made 
to this account shall be netted against any credit 
amounts appropriately includable in account 411, 
Provision for deferred income taxes—credit. 


§256.411 Provision for deferred income taxes—credit. 


This account shall be credited and Accumulated 
Deferred Income Taxes debited with an amount equal 
to the portion of taxes on income payable for the year 
which is attributable to a deferral of taxes on income 
in a prior year, in accordance with the plan of deferred 
tax accounting provided by the text of account 282, 
Accumulated deferred income taxes. No entries 
required to be made to this account shall be netted 
against any debit amount appropriately includable in 
account 410, Provision for deferred income taxes. 


§256.411.5 Investment tax credit. 


(a) This account shall be debited with the amounts of 
investment tax credits related to service company 
property that are credited to account 255, 
Accumulated deferred investment tax credits, by 
service companies which do not apply the entire 
amount of the benefits of the investment credit as a 
reduction of the overall income tax expense in the 
year in which such credit is realized (see account 
255). 


(b) This account shall be credited with the amounts 
debited to account 255 for proportionate amounts of 
tax credit deferrals allocated over the average useful 
life of property to which the tax credits relate to such 
lesser period of time as may be adopted by the service 
company. 


§256.426.1 Donations. 
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This account shall include all payments or donations 
for charitable, social or community welfare purposes. 


§256.426.5 Other deductions. 


This account shall include other miscellaneous 
expenses which are nonoperating in nature but which 
are properly deductible before determining total 
income before interest charges. 


Records shall be so maintained by subaccount to 
permit ready analysis showing the nature of the 
expense and identity of the person furnishing the 
service. 


NOTE: Preliminary survey and investigation expenses 
related to abandoned projects, when not written-off to 
the appropriate operating expense account, shall be 
included in this account. 


§256.427 Interest on long-term debt. 


This account shall include the amount of interest 
accrued on outstanding long-term debt owed by the 
service company to nonassociate persons. 


§256.430 Interest on debt to associate companies. 


This account shall include interest accrued on 
amounts included in account 223, Advances from 
associate companies, and account 233, Notes payable 
to associate companies. The records supporting the 
entries to this account shall be so kept as to show to 
whom the interest is to be paid, the period covered by 
the accrual, the rate of interest and the principal 
amount of the advances or other obligations on which 
the interest is accrued. Separate subaccounts should 
be maintained for each related debt account. 


§256.431 Other interest expense. 


This account shall include all interest charges not 
provided for elsewhere. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20911/February 2, 1979 


In the Matter of 
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NATIONAL FUEL GAS COMPANY 
New York, New York 


SENECA RESOURCES CORPORATION 
Buffalo, New York 


(70-6241) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTE TO BANK BY SUBSIDIARY 
COMPANY AND GUARANTY THEREOF BY HOLDING 
COMPANY 


National Fuel Gas Company (“National”), a registered 
holding company, and one of its wholly-owned 
subsidiary companies, Seneca Resources Corporation 
(“Seneca”) have filed a declaration and amendments 
thereto with this Commission pursuant to Sections 
6(a), 7, and 12(b) of the Public Utilitly Holding 
Company Act of 1935 (“Act”) and Rule 45 promulgated 
thereunder regarding the following proposed trans- 
actions. 


Seneca proposes to issue and sell a note pursuant to 
a line of credit with Houston National Bank upon the 
following terms. Seneca will enter into a loan 
agreement with Houston National Bank pursuant to 
which Seneca will have the right to borrow such 
amounts as Seneca may from time to time request in 
the maximum principal amount not to exceed 
$20,000,000 at any time outstanding. Such loan will 
be evidenced by an unsecured, short-term note which 
will be dated the date of the issue, will mature on 
January 31, 1980, and will be prepayable, at any time 
in whole or in part, without penalty or premium. It is 
proposed that payment of principal and interest on the 
note will be unconditionally guaranteed by National. 
The note will bear interest at the rate equal to the 
prime rate of interest (currently 11.75%) at Houston 
National Bank as it fluctuates from time to time. 


Seneca has agreed with Houston National Bank to 
maintain deposits (“Average Daily Available Balance”) 
of 10% of the line of credit plus 10% of the amount 
drawn by Seneca under the line of credit. As more 
fully described in the loan agreement, the Average 
Daily Available Balance is the balance remaining after 
subtracting from the deposits an amount required to 
support bank services and reserve requirements 
(currently 14% of the amount on deposit with the 
bank). In the event that Average Daily Available 
Balance is less than the required amount, Seneca has 
agreed to pay the bank a fee equal to the greater of (a) 
the average prime rate of the bank for the period or (b) 
the average rate paid by the bank for 90-day certifi- 
cates of deposit (with certain adjustments) multiplied 
by the amount of the deficiency in the Average Daily 
Available Balance. Assuming Seneca borrows the full 





amount under the line of credit and determines not to 
maintain the required Average Daily Available 
Balance, based on the current 11.75% prime rate and 
the current 10.375% rate for 90-day certificates of 
deposit, Seneca would be obligated to pay the bank 
$470,000 annually pursuant to this provision. Thus, 
assuming Seneca borrows the full amount under the 
line of credit and determines not to maintain the 
required Average Daily Available Balance, based on 
the current 11.75% prime rate and the current 
10.375% rate for 90-day certificates of deposit, the 
effective cost of money would be 14.10%. 


Under the terms of the loan agreement, Seneca is 
obligated to pay the reasonable fees and expenses of 
counsel for Houston National Bank in connection with 
the preparation of the loan agreement and all of trans- 
actions pursuant thereto. Other than such counsel 
fees, there will be no commitment fee or any other 
closing or related costs in connection with the above 
transactions. 


Seneca intends to use the proceeds from the sale of 
said short-term note to repay interest-free emergency 
loans aggregating not to exceed $9,000,000 from 
National Fuel Gas Supply Corporation (“Supply”), a 
wholly-owned subsidiary of National. Seneca also 
intends to repay at maturity $3,000,000 in loans 
advanced by National from the proceeds of the sale of 
commercial paper by National. The loans to Seneca 
from Supply and National were made for the purpose 
of supplying working capital to Seneca and financing 
Seneca’s gas exploration and development program 
for 1977, 1978, and part of 1979. Seneca plans to use 
the remaining amount available under the proposed 
line of credit as working capital and to finance gas 
exploration and development in 1979. It is stated that 
repayment of the notes by Seneca will be made by 
funds generated internally and by possible external 
financial arrangements. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20876), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessayy; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said declaration, as 
amended, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the certification 


thereunder with respect to the proposed transactions 
is extended as requested so as to allow filing on a 
quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20912/February 2, 1979 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6257) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO A DIVIDEND 
REINVESTMENT PLAN AND AN EMPLOYEE SAV- 
INGS PLAN 


NOTICE IS HEREBY GIVEN that The Southern 
Company (“Southern”), a registered holding company, 
has filed an application-declaration and an amend- 
ment thereto with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a) and 7 of the Act and Rule 
50(a)(5) promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Southern proposes to issue and seil up to 6,000,000 
shares of its authorized but unissued common stock, 
par value $5 per share, (“Additional Common Stock”), 
in addition to the balance of 867,289 shares at 
December 31, 1978 remaining in the authority granted 
by the Commission in File No. 70-6130, pursuant to 
its Dividends Reinvestment and Stock Purchase Plan 
(“Dividend Plan”). It is anticipated that such shares 
will be issued and sold from time to time through 
April 30, 1981, the majority of such shares being sold 
on or prior to April 30, 1980. Southern proposes to 
apply the proceeds from the sale of the shares (such 
proceeds estimated to be approximately $87,750,000) 
to such further equity investments as will have been 
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authorized by the Commission in a subsequent filing 
in respect of such investments and for other corporate 
purposes. 


The Additional Common Stock will be offered to all 
holders of record of Southern’s common _ stock 
pursuant to a voluntary plan whereby shareholders 
may elect to (1) have cash dividends on all of their 
shares of Southern common stock automatically rein- 
vested in shares of common stock at a price equal to 
95% of the average of the high and low sale prices of 
Southern’s common stock, as published in The Wall 
Street Journal on the dividend payment date (or the 
-next preceding day on which the New York Stock 
Exchange is open, if it is closed on the dividend 
payment date), such average of the high and low sale 
prices being hereinafter referred to as the “Market 
Price Average”, or (2) reinvest less than all of their 
dividends in shares of common stock at a price equal 
to 95% of the Market Price Average, or (3) reinvest all 
or less than all of their dividends as described above 
and, in addition, make optional cash payments (not 
less than $25 per payment nor more than a total of 
$3,000 per quarter) to invest in shares of common 
stock at a price equal to 100% of the Market Price 
Average, or (4) continue to receive cash dividends on 
all shares registered in their names and invest only 
optional cash payments. All dividends on shares 
credited to a participant’s account under the Dividend 
Plan will be reinvested in shares of common stock at a 
price equal to 95% of the Market Price Average. No 
shares will be sold under the Dividend Plan at less 
than the par value of such shares. 


The First National Bank of Atlanta currently 
administers the Dividend Plan and makes purchases 
of shares as agent for the participants. No service 
charge or commission will be paid by participants in 
connection with purchases under the Dividend Plan. 


Participants will retain all voting rights relating to 
shares purchased under the Dividend Plan and 
credited to their accounts, and shares will be voted in 
accordance with the instructions of the participant to 
whose account they are credited. 


A participant will be able to withdraw from the 
Dividend Plan at any time upon written notice. Upon 
withdrawal, the participant will be issued, without 
charge, a certificate for the number of shares credited 
to his account and will receive a cash payment for the 
value of any fractional share, which cash payment will 
be based on the closing sale price of Southern’s 
common stock, as published in The Wall Street 
Journal on the next business day following the day 
the withdrawal request is received, less any related 
brokerage commission and transfer tax. Without with- 
drawing from the Dividend Plan, a participant will be 
entitled to demand and receive a certificate repre- 
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senting the full shares of common stock credited to 
his account. Southern reserves the right to suspend, 
modify (subject to Commission approval) or terminate 
the Dividend Plan at any time. 


All sharehoiders (both participants and non-partici- 
pants in the Dividend Plan) will be mailed a copy of a 
prospectus describing the Plan and advising the non- 
participating shareholders as to the manner by which 
they may participate therein. A prospectus will also be 
sent to all those who become shareholders after the 
initial mailing thereof. The continued existence of the 
Dividend Plan will occasionally be brought to the 
attention of non-participants by a remailing of the 
prospectus. 


Southern further proposes to issue and sell a 
maximum of 1,500,000 shares of its authorized but 
unissued common stock, par value $5 per share (the 
“New Stock”), in addition to the balance of 576,558 
shares at December 31, 1978 remaining in the 
authority granted by this Commission in File No. 
70-6130, pursuant to the Employee Savings Plan for 
The Southern Company System (“Savings Plan”). It is 
anticipated that the New Stock will be issued and sold 
from time to time through April 30, 1981. Southern 
proposes to apply proceeds from the sale of the New 
Stock (such proceeds estimated to be approximately 
$21,938,000) to such further equity investments as will 
have been authorized by the Commission in a sub- 
sequent filing in respect of such investments and for 
other corporate purposes. 


The New Stock will be offered to employees of 
Southern’s subsidiaries pursuant to a voluntary plan 
under which employees may contribute, through 
payroll deductions, not less than 2% nor more than 
12% of their compensation (base salary or wages). 
Each employing company will contribute, on behalf of 
each of the Savings Plan members in its employ, an 
amount equal to 50% of such of the member's contri- 
butions as are not in excess of 6% of the member’s 
compensation. The First National Bank of Atlanta acts 
as Trustee for the trust which is part of the Savings 
Plan, and the Savings Plan is administered by the 
Savings Plan Committee, the members of which are 
appointed by the Board of Directors of Southern 
Company Services, Inc. 


Each Savings Plan member must direct that his 
contributions be invested in one or more of three 
funds: (1) Company Stock Fund—consisting of 
Southern’s common stock; (2) Equity Fund—con- 
sisting of common or capital stocks and securities 
convertible into common or capital stock (other than 
securities issued by or convertible into securities 
issued by Southern or any of its subsidiaries), short- 
term investments, and investments in certain com- 





mingled trust funds; (3) Fixed Income Fund—con- 
sisting of direct obligations of the U.S. Government 
and its agencies, corporate bonds, debentures, notes, 
certificates of indebtedness, evidences of indebted- 
ness of Southern or its subsidiaries or affiliates, 
savings account deposits and investments in certain 
commingled trust funds. All employing company 
contributions are invested in the Company Stock 
Fund. 


An employee is eligible to participate in the Savings 
Plan if: (a) he is at least 21 years of age and (b) he has 
completed at least one year of service (in which he 
has completed at least 1,000 hours of service) with 
one or more Southern subsidiaries. Any employee 
represented by a collective bargaining agent may not 
participate in the Savings Plan unless the representa- 
tives of his bargaining unit and the employing 
company mutually agree to participation in the 


Savings Plan by members of the bargaining unit. 


The amount of an employee’s contributions may be 
changed by the employee if the employee gives at 
least sixty days notice of such change. By delivering 
at least thirty days prior notice, an employee may 
voluntarily suspend the making of contributions for a 
period of not less than six months. The member's 
direction as to the fund or funds in which his contri- 
butions are to be invested will continue in effect until 
changed by the member, and the member may change 
such investment direction once in each year. A 
separate account is established for each member, and 
each member is furnished a statement of his account 
annually and upon any distribution or withdrawal. The 
amount to the credit of a member’s account 
attributable to his own contributions is fully vested in 
the member at all times. Amounts attributable to 
employing company contributions are fully vested in 
the member upon his death or retirement pursuant to 
the pension plan of his employing company. Prior to 
those events, the amount to the credit of a member’s 
account attributable to employing company contri- 
butions is vested in the member in accordance with a 
schedule which begins with a 50% vesting after five 
years of service and increases by 5% with each year 
of service thereafter until, after 15 years of service, 
these amounts are fully vested. Any amounts not 
vested upon a member’s termination of employment 
are forfeited and will be applied as a credit to reduce 
subsequent contributions of the employing company. 


While remaining in employment, a member may, upon 
giving sixty days prior written notice to his employing 
company, withdraw all or certain portions of the 
amount to his credit, but, if such withdrawal is made 
other than under circumstances which the Savings 
Plan Committee determines to constitute a financial 
emergency in the affairs of the member, the member’s 


contributions and those of his employing company 
will be suspended for certain periods of time as pro- 
vided by the Savings Plan. 


The Trustee will vote the shares of common stock of 
Southern held by it in accordance with written direc- 
tions received from the individual members on whose 
behalf such shares are held and will not vote any such 
shares for which voting instructions are not received. 
The Trustee has the authority to vote all other securi- 
ties in its discretion. No certificate or document 
evidencing participation in the Savings Plan is issued. 


Brokerage fees, commissions, transfer taxes and 
other expenses incident to the purchase or sale of 
securities by the Trustee are deemed to be a part of 
the cost of such securities or deducted in computing 
the proceeds therefrom, as the case may be, and shall 
be paid from the trust fund. Any transfer taxes in 
connection with the distribution of Southern common 
stock to members or their beneficiaries will be borne 
by the accounts of the members as the Savings Plan 
Committee shall determine. Taxes, if any, payable 
with respect to the assets or income of the fund will 
be charged against the accounts of members. Other 
expenses of administering the Savings Plan will be 
paid by Southern Company Services, Inc. subject to 
reimbursement by the other employing companies of 
their proportionate shares of such expenses. 


The Board of Directors of Southern Company Ser- 
vices, Inc. has the right to amend or terminate the 
Saving Plan in whole or in part. Any employing 
company may, by action of its board of directors and 
approval by the Board of Directors of Southern 
Company Services, Inc., suspend or terminate the 
making of contributions of members in the employ of 
such employing company and of contributions by 
such employing company. In the event of termination 
or partial termination or upon complete discontinu- 
ance of contributions under the Savings Plan by all 
employing companies or by any one employing 
company, the amount to the credit of the accounts of 
each member whose employing company shall be 
affected by such termination or discontinuance shall 
become non-forfeitable and will be distributed to the 
member as soon as practicable after such termination 
or discontinuance. 


Investment purchases by the Trustee for the funds 
may be made either on the open market or by private 
purchase, provided that no private purchase may be 
made of common stock of Southern at a price greater 
than the last sale price or current independent bid 
price, whichever is higher, for such stock on the New 
York Stock Exchange, plus an amount equal to the 
commission payable in a stock exchange transaction 
if such private purchase is not made from Southern. 


SEC DOCKET/1057 





The Trustee may purchase common stock of Southern 
directly from Southern under the Dividend Plan or 
under any other similar plan made available to all 
holders of record of shares of common stock of 
Southern, at the purchase price provided for in such 
plan. 


A statement of the fees and expenses to be incurred 
in connection with the proposed transaction will be 
filed by amendment. It is stated that no _ state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 1, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20913/February 2, 1979 


In the Matter of 
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THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS TRANSMISSION CORPORATION 
COLUMBIA GAS OF OHIO, INC. 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 

COLUMBIA GAS OF VIRGINIA, INC. 

COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 

COLUMBIA GAS OF MARYLAND, INC. 

COLUMBIA HYDROCARBON CORPORATION 

THE INLAND GAS COMPANY, INC. 

COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT OF CANADA, LTD. 
COLUMBIA COAL GASIFICATION CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA GAS SYSTEM SERVICE CORPORATION 
COLUMBIA GULF TRANSMISSION COMPANY 


COLUMBIA ALASKAN GAS TRANSMISSION COR- 
PORATION 


(70-6107) 


ORDER RELEASING JURISDICTION OVER ALLOCA- 
TION OF CONSOLIDATED TAX LIABILITY FOR 
TAXABLE YEAR 1978 BY METHOD OTHER THAN 
PRESCRIBED BY RULE 45(b)(6) 


By order dated March 2, 1978 (HCAR No. 20427), the 
Commission authorized The Columbia Gas System, 
Inc. (“Columbia”), a registered holding company, and 
its subsidiary companies named above, to allocate the 
system’s consolidated Federal income tax liability for 
1977 by a method other than prescribed under Rule 
45(b)(6), promulgated under Section 12 of the Public 
Utility Holding Company Act of 1935 (“Act”). The 
Commission reserved jurisdiction over Columbia’s 
proposal to allocate the group’s tax liability by the 
same method for taxable year 1978. Columbia and its 
subsidiaries have now filed a post-effective amend- 
ment to their previously amended joint-declaration 





requesting that jurisdiction be released with respect 
to taxable year 1978. 


The major part of the exploration and development 
activities within the Columbia system are centered in 
two of its nonutility subsidiaries, Columbia Gas 
Development Corporation (“Development U.S.”) and 
Columbia Gas Development of Canada, Ltd. 
(‘Development Canada’). Due to the expanded 
exploration and development program made necessary 
by the growing system demand for natural gas, these 
companies have required substantial amounts of 
capital from Columbia. In connection with their activi- 
ties, these companies have incurred tax losses. For 
1977, Columbia was authorized to allocate Federal tax 
liability in such a manner that the consolidated tax 
savings attributable to these operating losses were 
remitted to the two companies to partially finance 
their development programs. The tax loss for 1977 for 
Development U.S. and Development Canada was 
$28,041,000 and $5,083,000, respectively. 


The combined expenditures by Development U.S. and 
Development Canada for exploration and development 
during 1978 are estimated to be $69,614,000 and 
$20,593,000, respectively. It is stated that the proven 
reserves at October 1, 1978 for Development U.S. were 
364,692 MMcf at a cost of approximately $.73 per Mcf. 
Development Canada has proven and probable 
reserves of 191,690 MMcf at $.20 per Mcf at October 1, 
1978. It is estimated that Development U.S. and 
Development Canada will have an estimated tax loss 
of $8,795,799 and $4,583,040, respectively, for 1978. 


The additional fees incurred in connection with the 
post-effective amendment total $2,000. 


Upon the basis of the facts in record, amended as 
above indicated, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the juris- 
diction heretofore reserved be released: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be and it hereby is.permitted to become 
effective forthwith. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved with respect to the allocation of 
consolidated Federal income tax liability for 1978 be, 
and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20914/February 6, 1979 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 


(70-6229) 


ORDER AUTHORIZING ISSUANCE OF FIRST MORT- 
GAGE BONDS FOR SINKING FUND PURPOSES AND 
RELEASING JURISDICTION 


By order dated January 9, 1979, (HCAR No. 20881), 
the Commission authorized Alabama Power Company, 
Georgia Power Company and Mississippi Power 
Company, all of which are public utility subsidiaries 
of The Southern Company, a registered holding 
company, to issue their respective First Mortgage 
Bonds (“Sinking Fund Bonds”) and to surrender such 
Sinking Fund Bonds to the trustees under their 
respective indentures for the purpose of satisfying the 
sinking fund requirements thereunder to be satisfied 
on or prior to June 1, 1979. Jurisdiction was reserved 
with respect to the issuance of Sinking Fund Bonds 
by Gulf Power Company (“Gulf”), another public 
utility subsidiary of The Southern Company, pending 
completion of the record with respect to that trans- 
action. Gulf has now filed an amendment to the 
previously amended declaration requesting authority 
to issue its first mortgage bonds and jurisdiction be 
released with respect to the transaction. 


The issuance of Sinking Fund Bonds by Gulf has been 
approved by the Florida Public Service Commission, 
and the record has been completed with respect to 
that transaction. It is stated that no other state com- 
mission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 
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Upon the basis of the facts in the record, amended as 
above indicated, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the juris- 
diction heretofore reserved be released: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be and it hereby is permitted to become 
effective forthwith. 


IT iS FURTHER ORDERED, pursuant to the applicable 
provisions of the Act and rules promulgated there- 
under, that the jurisdiction reserved in the order of 
January 9, 1979, with respect to the issuance of 
Sinking Fund Bonds by Gulf be, and it hereby is, 
released effective forthwith and the transaction may 
be consummated subject to the terms and conditions 
of Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20915/February 7, 1979 


In the Matter of 


THE CONNECTICUT LIGHT & POWER COMPANY 
Berlin, Connecticut 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


(70-5929) 


SUPPLEMENTAL ORDER AUTHORIZING SALE OF 
INTEREST IN ELECTRIC GENERATING FACILTY: 
RESERVATION OF JURISDICTION OVER SALES OF 
OTHER INTERESTS IN SAME FACILITY 


The Connecticut Light & Power Company (“CL&P”), 
The Hartford Electric Light Company (“HELCO”) and 
Western Massachusetts Electric Company 
(“WMECO”), all of which are public utility subsidi- 
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aries of Northeast Utilities, a registered holding 
company, have filed post effective-amendments to a 
declaration previously filed with this Commission 
pursuant to Section 12(d) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 44 promulgated 
thereunder as applicable to the proposed trans- 
actions. 


By an order dated December 29, 1978 (HCAR No. 
20854) in this matter, the Commission authorized 
CL&P to sell a portion of its 11.97760% joint owner- 
ship interest in Seabrook Unit Nos. 1 and 2 
(“Seabrook 1 and 2”), which are nuclear-fired electric 
generating facilities presently under construction in 
Seabrook, New Hampshire. Pursuant to that order 
CL&P sold an aggregate 0.49035% interest to Bangor 
Hydro-Electric Company, Town of Hudson Massachu- 
setts Light & Power Company and Taunton Municipal 
Lighting Plant Commission. Jurisdiction was reserved 
over further sales of CL&P’s remaining interest in 
Seabrook 1 and 2 pending completion of the record 
with respect to those transactions. CL&P has now 
filed a post-effective amendment to its declaration 
completing the record with respect to the proposed 
sales to Maine Public Service Company (“Maine”) and 
Massachusetts Municipal Wholesale Electric Com- 
pany (“MMWEC”) seeking authorization to make 
further sales of its interest in Seabrook 1 and 2. 


CL&P proposes to transfer to the utilities listed below 
a portion of its contractual rights and obligations 
under the Seabrook Agreement, including whatever 
interests CL&P may have or hereafter acquire in real or 
personal property associated therewith (‘Seabrook 
Project”). CL&P proposes to sell the following per- 
centage ownership interests in the Seabrook Project 
to the purchasers specified below. 


Seabrook Units Nos. 1 and 2 
% Ownership Interest Proposed 
To Be Sold and Consideration To Be Received 


Estimated 


Purchasers % Interest Consideration 
Maine Public Service 


Company 1.46056% $ 9,201,733 
Massachusetts Municipal 
Wholesale Electric 


Company 5.45308% 


6.91364% 


$34,355,169 
$43,556,902 








As a result of its transfers of Seabrook interests on 
December 29, 1978, CL&P now owns an 11.48725% 
interest in the Seabrook Project. Upon consummation 





of the sales to Maine and MMWEC, CL&P will own a 
4.57361% interest in the Seabrook Project. The 
remainder of CL&P’s interest in the Seabrook Project 
is to be sold at a future date to Fitchburg Gas & 
Electric Light Company (‘‘Fitchburg’”’), Montaup 
Electric Company (“Montaup”), New Bedford Gas & 
Edison Light Company (“New Bedford”) and Vermont 
Electric Cooperative, Inc. (“Vermont”). 


The sales to the prospective purchasers of CL&P’s 
interest in the Seabrook Project are conditioned upon 
the prior receipt by CL&P and the purchasers of the 
required regulatory and shareholder approvals and 
upon the fulfillment of certain other conditions, 
described in the several Agreements to Transfer 
Ownership Shares which govern the sales to the 
various utilities. Under Massachusetts law, CL&P, 
Fitchburg, Montaup and New Bedford must obtain 
approval of the Seabrook Project transfer by those of 
their respective shareholders having general voting 
rights. 


The opportunity to purchase portions of CL&P’s 
interest in the Seabrook Project was the result of two 
offers to all New England utilities made by CL&P on 
December 22, 1975 and September 7, 1977. As a result 
of those offers, each of the prospective purchasers 
except the Town of Hudson, Massachusetts Light and 
Power Company has entered into one or more Agree- 
ments to Transfer Ownership Shares covering its pur- 
chase. The Town of Hudson, Massachusetts Light and 
Power Company acquired its interest in the Seabrook 
Project pursuant to the right given it to purchase such 
interest by paragraph 3 of the Seabrook Agreement. 
MMWEC will also acquire a portion of its interest 
pursuant to paragraph 3 of the Seabrook Agreement. 
The termination dates of the various agreements 
pursuant to which the purchasers, including Maine 
and MMWEC will be buying their respective ownership 
interests from CL&P have been extended by the 
parties to June 30, 1979. 


The consideration to be received by CL&P for the 
sales will be the costs paid or accrued by CL&P in 
connection with the Seabrook Project at the time of 
the transfer, including carrying costs and property 
taxes. 


It is estimated that the proposed transfer by CL&P 
of its interest in the Seabrook Project will reduce 
CL&P’s expenditures for capital programs, including 
nuclear fuel expenditures, by $255,400,000 for the 
years 1977 through 1984. It is stated that these reduc- 
tions will benefit the consumers and improve the 
financial quality of CL&P’s securities. CL&P weighed 
these benefits against the need for the generating 
capacity represented by their respective interests in 
these projects to meet their forecasted loads. It was 
concluded that consummation of the proposed sales 


will achieve a better balance between the needs of the 
purchasing New England utilities and CL&P for base 
load nuclear capacity in thed980’s without jeopardizing 
CL&P’s ability to meet its forecasted loads. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed trans- 
actions will be filed by amendment. The proposed 
transactions have been approved by the Connecticut 
Public Utilities Control Authority by orders dated 
August 13, 1976. The New Hampshire Public Service 
Commission has authorized CL&P’s sale of its interest 
in the Seabrook Project. The United States Nuclear 
Regulatory Commission has authorized the amend- 
ment of the construction permits reflecting the pro- 
posed sales to Maine and MMWEC. The Nuclear 
Regulatory Commission must authorize the amend- 
ment of the construction permits reflecting the 
remaining proposed changes of ownership of the 
Seabrook Project. The Massachusetts Department of 
Public Utilities has jurisdiction over the transfers of 
interests in the Seabrook Project to Fitchburg, 
Montaup and New Bedford. 


Rule 44(b)(3) promulgated under the Act provides that 
a sale of utility assets to a subdivision, agency, 
authority or instrumentality of a state government 
does not required the prior approval of the Commis- 
sion. It is stated that MMWEC is a public corporation 
and a political subdivision of the Commonwealth of 
Massachusetts. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied 
with respect to the sale to Maine and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said declaration, as amended, be 
permitted to become effective with respect to the sale 
to Maine: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith with respect to the sale to 
Maine, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act: 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the order of December 29, 1978, with 
respect to the sales to Maine and MMWEC be, and it 
hereby is, released: 


IT IS FURTHER ORDERED that jurisdiction continue 
to be reserved with respect to the sales to Fitchburg, 
Montaup, New Bedford and Vermont pending com- 
pletion of the record with respect to those trans- 
actions. 


IT IS FURTHER ORDERED that jurisdiction continue 
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to be and it hereby is, reserved with respect to the 
fees, commissions and expenses to be incurred in 
connection with the proposed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20916/February 7, 1979 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


(70-6253) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
NOTES AND GRANTING REQUEST FOR EXEMPTION 
FROM COMPETITIVE BIDDING 


Eastern Utilities Associates (“EUA”), a registered 
holding company, has filed with this Commission an 
application-declaration pursuant to Sections 6(a), 7 
and 12(c) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 42(b)(2) and 50 promulgated 
thereunder concerning the following proposed trans- 
actions. 


EUA proposes to issue and sell by negotiation to 
institutional investors $22,500,000 aggregate principal 
amount of unsecured notes (“New Notes”), having a 
maturity of up to 20 years from date of issuance. The 
proceeds from the sale of the New Notes will be used 
(i) to prepay EUA’s remaining collateral trust bonds, 
3-5/8% Series due 1979 (“Bonds”), which are now 
outstanding in the principal amount of $2,437,000; (ii) 
to prepay EUA’s serial notes (“Serial Notes”), which 
are held by two banks and are now outstanding in the 
principal amount of $20,000,000; and (iii) to add to 
EUA’s treasury cash. 


The Bonds, which mature December 1, 1979, were 
issued and sold pursuant to an order dated November 
30, 1954 (HCAR No. 12717), in the original principal 
amount of $7,250,000, which amount has been 
reduced to $2,437,000 through the operation of a 
sinking fund (and purchases in anticipation of its 
requirements). 
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The Bonds are secured under an indenture and deed 
of trust between EUA and the First National Bank of 
Boston, successor trustee, by a lien on all the shares 
of common stock of EUA’s three direct electric utility 
subsidiaries. The Bonds are not subject to redemption 
at their principal amount plus accrued interest to date 
of redemption, without premium. 


The Serial Notes were issued and sold pursuant to an 
order dated September 3, 1976 (HCAR No. 19670), 
under separate loan agreements with The First 
National Bank of Boston in the principal amount of 
$11,500,000 (‘First National Note”) and the Chase 
Manhattan Bank in the principal amount of $8,500,000 
(“Chase Note”). The First National Note bears interest 
at 125% of the sum of 1/2 of 1% plus the prime rate 
in effect from time to time at The First National Bank 
of Boston. The Chase Notes bears interest at 115% of 
the “applicable rate” in effect at the Chase Manhattan 
Bank, such rate being the higher of (i) said bank’s 
prime commercial rate or (ii) the sum of 1/2 of 1% 
plus the average rate per annum (on a discount basis 
and adjusted to the nearest higher 1/4 of 1%) for 90 
to 119 day dealer placed, prime commerical paper. 
EUA also pays on the Chase Note a finance fee at a 
rate per annum equal to 15% of the “applicable rate” 
together with the payments of interest. 


The Serial Notes mature in semi-annual installments 
of $3,333, 334 each, commencing November 30, 1979, 
and ‘ending on May 31, 1982. Each Serial Note is pre- 
payable, in whole or in part (not less than $250,000), 
at any time without penalty, provided that each pre- 
payment of one Serial Note must be accompanied by 
a concurrent pro rata prepayment of the other Serial 
Note. The loan agreements relating to the Serial Notes 
provide in effect that if EUA issues additional or new 
collateral trust bonds, it must secure the Serial Notes 
by pledging and delivering to each holder of the Serial 
Notes a principal amount of such additional or new 
collateral trust bonds equal to the principal amount of 
that holder’s Serial Notes which are to remain out- 
standing. In addition the loan agreement relating to 
the Chase Note requires that the net proceeds of any 
issue of common shares by EUA after November 30, 
1979, be applied to pro rata prepayments of the Serial 
Notes. 


It is stated that EUA recognizes that the authorization 


of the issuance and sale of the Serial Notes 
represented an exception to the Commission’s general 
policy of not permitting the issuance of long-term or 
intermediate-term indebtedness by holding com- 
panies. EUA management believes, after discussion 
with representatives of Reis and Chandler, its 
financial advisor, that in order to achieve the most 
economical financing of the cash requirements of the 
EUA system, it is desirable for EUA to continue to 
have long-term indebtedness in approximately the 





same amount now represented by the Bonds and the 
Serial Notes, and that a refunding of the Bonds and 
Serial Notes, at or prior to the December 1, 1979, 
maturity of the Bonds, by the issuance of securities 
such as the New Notes will be the most advantageous 
course for EUA to take. In support of this conclusion 
it is noted that EUA has issued and sold common 
shares in each of the years 1974 through 1978, each 
such sale being at a price which resulted in proceeds 
to EUA of less than book value, resulting in a 
continued dilution of existing shareholders’ equity, 
that contemplated further sales of common shares in 
1979, 1980 and 1981 may also be below book value 
and that such sales and dilution cannot continue 
indefinitely without impairing the marketability of 
such shares. If the Serial Notes remain outstanding, 
the problem will be intensified because of the Chase 
Note loan agreement provision requiring prepayment 
from sales of common shares after November 30, 
1979. 


Management also believes that an extension of EUA’s 
long-term debt is desirable in order to make it as 
nearly certain as possible that short-term loans will be 
available from the EUA system’s bank connections as 
needed. 


It is further stated that after discussions with repre- 
sentatives of Reis & Chandler and of Paine, Webber, 
Jackson & Curtis, Inc., EUA management also has 
reason to believe that there presently exists an insti- 
tutional market for securities of the general character 
of the New Notes, which can be sold upon relatively 
favorable terms, particularly if the sale can be made 
as early as possible in 1979, and that such a sale is 
likely to produce favorable terms for EUA than would 
a sale of bonds or notes at competitive bidding. It is 
thought that one of the terms of the New Notes would 
be a provision for sinking fund payments over a 15 
year period commencing after an initial 5 year period 
during which refunding from proceeds of debt having 
a lower interest cost would be prohibited. Thus the 
replacement of EUA’s present long-term debt with the 
New Notes would have the effect of spreading 
principal payments over a longer term, with smaller 
annual cash requirements. In addition, the expected 
interest rate on the New Notes would be lower than 
that of the Serial Notes, unless the prime rate falls 
below 8%. 


EUA requests an exemption from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5). In support thereof, EUA states that com- 
petitive bidding for a $22,500,000 long-term debt issue 
would be impracticable due to (1) the size of the 
issue, (2) the fact that it would be holding-company 
debt, and (3) the Ba rating which would be expected 
on such an issue. EUA also claims that while it 
believes that there exists an institutional market for 


the New Notes at this time, a delay in refinancing the 
Serial Notes with the New Notes could result in the 
disappearance of such market so that the refinancing 
might have to be accomplished under adverse market 
conditions. 


The records is incomplete with respect to the fees and 
expenses to be incurred in connection with the pro- 
posed transactions. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20882), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration be granted and permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said applicaton- 
declaration, including the request for exemption from 
competitive bidding pursuant to Rule 50(a)(5), be, and 
it hereby is, granted and permitted to become 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act, and subject further to the reservation of juris- 
diction ordered below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of the 
sale of the New Notes, including the underwriters’ 
compensation, and with respect to the fees and 
expenses to be incurred in connection with the pro- 
posed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


ACACIA NATIONAL VARIABLE ANNUITY ACCOUNT A 
51 Louisiana Avenue, N.W. 
Washington, D.C. 20001 


(811-2610) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DE- 
CLARING THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


NOTICE iS HEREBY GIVEN that Acacia National 
Variable Annuity Account A (“Applicant”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (the ‘‘Act”), filed an application 
on November 20, 1978, for an order of the Commis- 
sion declaring that Applicant has ceased to be an 
investment company as defined in the Act. Applicant 
has never made a public offering of its securities, and 
does not propose to make a public offering or engage 
in business of any kind. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations which are 
contained therein and further summarized below. 


Applicant is a variable annuity separate account of 
Acacia National Life Insurance Company (the 
“Company”) established pursuant to state law of 
Virginia on December 19, 1974. Appiicant registered 
under the Act on December 4, 1975. Its registration 
statement under the Securities Act of 1933 was filed 
on December 4, 1975, and became effective on 
December 15, 1976. However, Applicant never made a 
public offering of its securities. 


At a meeting of the Executive Committee of the Board 
of Directors of the Company held on November 13, 
1978, a majority of such members voted in favor of the 
elimination of Applicant as a variable annuity separate 
account of the Company. At the same meeting, a 
majority of such members also voted that all out- 
standing shares of Acacia Fund Corporation, Appli- 
cant’s underlying investment medium, owned by 
Applicant be submitted for redemption. Applicant 
currently has no assets, liabilities or securityholders, 
and concludes that it has ceased to be an investment 
company. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and, upon the taking effect of such order, the 
registration of such company shall cease to be in 
effect. 
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Accordingly, Applicant has requested the Commis- 
sion to issue an order pursuant to Section 8(f) of the 
Act declaring that it has ceased to be an investment 
company. 


Notice is further given that any interested person may, 
not later than February 28, 1979, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, 
and the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following 
February 28, 1979, uniess the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10574/February 2, 1979 


In the Matter of 


ACACIA FUND CORPORATION 
51 Louisiana Avenue, N.W. 
Washington, D.C. 20001 


(811-2609) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 





NOTICE IS HEREBY GIVEN that Acacia Fund Cor- 
poration, an open-end, diversified management 
investment company registered under the Investment 
Company Act of 1940 (the “Act”), filed an application 
on November 20, 1978, for an order of the Commis- 
sion declaring that Applicant has ceased to be an 
investment company as defined in the Act. Applicant 
has never made a public offering of its securities, and 
does not propose to make a public offering or engage 
in business of any kind. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations which are 
contained therein and further summarized below. 


Applicant is a Maryland corporation which registered 
under the Act on December 4, 1975. Its registration 
statement under the Securities Act of 1933 was filed 
on December 4, 1975, and became effective on 
December 15, 1976. However, Applicant never made a 
public offering of its securities. 


At a Special Meeting held on October 30, 1978, a 
majority of the outstanding shares of the Applicant 
voted in favor of its dissolution and liquidation. 
Applicant stated that it was not engaged, nor did it 
proposed to engage, in any business activities other 
than those necessary for the winding-up of its affairs. 
Applicant concluded that it had ceased to be an 
investment company. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and, upon the taking effect of such order, the 
registration of such company shall cease to be in 
effect. 


Accordingly, Applicant has requested the Commis- 
sion to issue an order pursuant to Section 8(f) of the 
Act declaring that it has ceased to be an investment 
company. 


Notice is further given that any interested person may, 
not later than February 28, 1979, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, 
and the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule O-5 of the Rules and Regulations pro- 


mulgated under the Act, an order disposing of the 
application will be issued as of course following 
February 28, 1979, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10575/February 5, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6022/February 5, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10576/February 6, 1979 


In the Matter of 

CWC HOUSING INVESTMENT GROUP 

and 

CONTINENTAL WINGATE COMPANY, INC. 

20 Kilby Street 

Boston, Massachusetts 02109 

(812-4380) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM ALL PROVISIONS OF 
THE ACT 

On January 12, 1979, a notice was issued (Investment 
Company Act Release No. 10556) of the filing of an 
application by CWC Housing Investment Group 
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(‘‘Group’’), a Massachusetts limited partnership 
formed to invest in other limited partnerships engaged 
in rehabilitation and ownership of government- 
assisted rental housing for families and individuals of 
low and moderate income, and its general partner, 
Continental Wingate Company, Inc., for an order of 
the Commission, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”), exempting 
the group from all provisions of the Act and the rules 
thereunder. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued on the basis of the 
information stated therein unless the Commission 
ordered a hearing upon request or upon the Com- 
mission’s own motion. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The application has been considered and it is found 
that the exemption requested is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the Group be, and hereby is, exempt from all pro- 
visions of the Act and rules thereunder, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10577/February 6, 1979 


In the Matter of 
MEMBERS’ INVESTMENT FOR GROWTH FUND, LTD. 


1617 Sherman Avenue 
Madison, Wisconsin 53704 


(811-2113) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 
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Members’ Investment for Growth Fund, Ltd. (“Appli- 
cant”), a Maryland corporation registered under the 
Investment Company Act of 1940 (‘‘Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on November 3, 1978, and 
an amendment thereto on January 2, 1979, pursuant 
to Section 8(f) of the Act for an order of the Commis- 
sion declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


On January 11, 1979, a notice was issued (Investment 
Company Act Release No. 10552) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment com- 
pany. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Members’ Investment For 
Growth Fund, Ltd. under the Act shall forthwith cease 
to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SUMMARY 


MEMBERS’ INVESTMENT FOR GROWTH FUND, LTD 


An order has been issued on an application filed by 
Members’ Investment For Growth Fund, Ltd. 
(“Members”), a registered, open-end, diversified, 
management investment company, declaring that it 
has ceased to be an investment company. 


(Release No. IC-10577) 


G. Payne—X51739 
P. Holl—X59034 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10578/February 6, 1979 


In the Matter of 


SECURITY BENEFIT LIFE INSURANCE COMPANY 


and 


SBL VARIABLE ANNUITY ACCOUNT II 
700 Harrison Street 
Topeka, Kansas 66636 


(812-4376) 


ORDER PURSUANT TO SECTION 11 TO PERMIT 
OFFERS OF EXCHANGE AND PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTIONS FROM 
SECTIONS 26(a) AND 27(c)(2) OF THE ACT 


Security Benefit Life Insurance Company (“SBL”), a 
mutual life insurance company organized under the 
laws of the State of Kansas, and SBL Variable Annuity 
Account Il (‘“‘VAA-II’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(“Act”) (hereinafter called “Applicants”), filed an 
application on October 16, 1978, and an amendment 
thereto on December 11, 1978, pursuant to Section 11 
of the Act for an order permitting offers of exchange 
and pursuant to Section 6(c) of the Act for an order 
exempting Applicants from Sections 26(a) and 27(c)(2) 
of the Act, to the extent requested. 


On December 15, 1978, the Commission issued a 
notice of the filing of the application (Investment 
Company Act Release No. 19529). The notice gave 
interested persons an opportunity to request a hearing 
and stated that an order disposing of the application 
would be issued as of course, unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested order and exemptions is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the offers of exchange be permitted, and 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from 
Sections 26(a) and 27(c)(2) of the Act, to the extent 
requested, be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10579/February 6, 1979 


In the Matter of 


INSTITUTIONAL LIQUID ASSETS 
8700 Sears Tower 
Chicago, Illinois 60606 


(812-4208) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 38(a) OF THE ACT FOR ORDER 
(1) RESCINDING PRIOR ORDER OF THE COMMIS- 
SION; (2) REINSTATING APPLICATION FOR EXEMP- 
TIONS TO ENABLE THE USE OF AMORTIZED COST 
VALUATION; (3) REINSTATING PRIOR TEMPORARY 
ORDER OF EXEMPTION; AND (4) REINSTATING 
ORDER FOR HEARING. 


NOTICE IS HEREBY GIVEN that Institutiona! Liquid 
Assets (“ILA”),! a “money market fund” registered 
under the Investment Company Act of 1940 (“‘Act”) as 
an open-end, diversified, management investment 
company, filed an application on January 5, 1979, and 
an amendment thereto on January 12, 1979. The 
application requests an order pursuant to Sections 
6(c) and 38(a) of the Act: (1) rescinding, as to ILA, the 
Commission’s order of October 26, 1978 (Investment 
Company Act Release No. 10451), which order (a) 
permitted ILA and its principal underwriter to calcu- 
late ILA’s per share price to the nearest one cent on a 
$1.00 share value, and (b) cancelled the hearing 
previously ordered with respect to ILA’s application 
for exemptions to enable it to utilize amortized cost 
valuation; (2) reinstating ILA’s application for 
exemptions to enable the use of amortized cost 
valuation; (3) reinstating, as to ILA, the Commission’s 
order of November 28, 1977 (Investment Company Act 
Release No. 10027), which order granted, on a 





TILA, a Massachusetts business trust, succeeded to 
the business of its predecessor, Institutional Liquid 
Assets, Inc., a Maryland corporation, on December 
31, 1978. Where appropriate, references herein to ILA 
shall be deemed to refer to such predecessor. 
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temporary basis, ILA’s application for exemptions to 
enable the use of amortized cost valuation; and (4) 
reinstating, as to ILA, the Commission’s order of April 
12, 1978 (Investment Company Act Release No. 
10201), which set down for a consolidated hearing, 
ILA’s application for exemptions to enable the use of 
amortized cost valuation. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


ILA states that on May 31, 1977, the Commission 
published an interpretation (Investment Company Act 
Release No. 9786) (“Release No. 9786”) concerning 
the valuation of portfolio securities by money market 
funds in which it expressed, among other things, the 
view that money market funds should not determine 
the fair value of short-term debt portfolio securities 
with remaining maturities of greater than 60 days on 
an amortized cost basis. ILA further states that, on 
October 14, 1977, it filed an application for an order, 
pursuant to Section 6(c) of the Act, exempting it from 
the provisions of Section 2(a)(41) of the Act, and 
Rules 2a-4 and 22c-1 thereunder, and exempting its 
principal underwriter, Salomon Brothers, from the 
provisions of Rule 22c-1, to enable ILA to calculate its 
net asset value per share using the amortized cost 
method of valuation. On November 8, 1977, a notice 
of the filing of such application was issued (Invest- 
ment Company Act Release No. 10000), giving 
interested persons until November 29, 1977, to 
request a hearing. Subsequent to the filing of 
requests for hearing on the matter, the Commission, 
on November 28, 1977, issued an order (investment 
Company Act Release No. 10027) which permitted 
ILA, on a temporary basis, to use the amortized cost 
valuation method, subject to certain conditions. Such 
order was to remain in effect until final disposition of 
ILA’s application, including any judicial review 
thereof. Twelve other money market funds filed 
similar applications prior to April 12, 1978, and 11 
such funds received similar temporary exemptions. 


On April 12, 1978, the Commission issued an order for 
hearing on the applications (Investment Company Act 
Release No. 10201) and, pursuant to Rule 10 of the 
Commission’s Rules of Practice (17 CFR §201.10), 
consolidated for hearing the proceedings on all such 
applications.3 Prior to the commencment of the 


hearing, ILA and eight of the other applicant funds in 
the hearing, entered into, with the companies which 
had requested the hearing, a Joint Agreement to 
Amend Applications and to Withdraw Objections 
Thereto (‘Joint Agreement”). Based upon the terms of 
the Joint Agreement, ILA and the 8 other applicant 
funds filed amended applications. 


ILA states that such amended applications requested 
orders of the Commission, pursuant to Section 6(c) of 
the Act, exempting each of the funds from the pro- 
visions of Rules 2a-4 and 22c-1 under the Act to 
permit ILA and the other funds to calculate net asset 
values per share to the nearest one cent on share 
values of $1.00 (“penny rounding”). In all other 
respects, portfolio securities were to be valued in 
accordance with the views of the Commission 
expressed in Release No. 9786. ILA’s application also 
requested that Salomon Brothers, ILA’s principal 
underwriter, be exempted from the provisions of Rule 
22c-1 under the Act. 


On October 26, 1978, the Commission issued an order 
(Investment Company Act Release No. 10451), 
pursuant to Sections 6(c) and 38(a) of the Act, (1) 
granting the amended applications, and (2) cancelling 
the consolidated hearing previously ordered with 
respect to such applications.4 The order also 
extended the expiration dates of the temporary orders 
for such periods as was necessary to convert to penny 
rounding, but in no event beyond February 28, 1979. 


ILA states that it is a “money market” fund which 
offers its shares exclusively to institutional investors, 
and that it is organized as a series company with two 
separate portfolios: (1) a Prime Obligations Portfolio 
consisting primarily of commercial paper, bank 
certificates of deposit and repurchase agreements, 
and (2) a Governemtn Portfolio consisting of various 
types of U.S. Government securities, and further 
states that its net assets at the close of business on 
December 31, 1978, were approximately $367 million. 


ILA states that, although it reluctantly entered into the 
Joint Agreement because it considered amortized cost 
to be a far superior valuation method, it considered 
penny rounding to be a viable alternative to the 
amortized cost method of valuation. It further states 





2See Investment Company Act Release Nos. 10027 
(November 28, 1977), 10161 (March 17, 1978), and 
10190 (April 5, 1978). 


3An additional application to use amortized cost 
valuation was later set down for hearing and con- 
solidated with the aforementioned proceeding. Invest- 


ment Company Act Release No. 10366 (August 18, 
1978). 
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4p hearing was held with respect to the five money 
market funds involved in the proceeding which were 
not parties to the Joint Agreement. The evidentiary 
portion of the hearing concluded on December 20, 
1978. Upon the request of the Division of Investment 
Management, the Administrative Law Judge issued an 
order on January 25, 1979, reopening the evidentiary 
hearing for certain limited purposes. The hearing is 
scheduled to resume on February 8, 1979. 





that, at the time it entered into the Joint Agreement, it 
believed that penny rounding provided an alternative 
method whereby ILA could meet its shareholders’ 
objectives of stable net assets value and daily income, 
commensurate with prevailing money market yields, 
without the burden and expense of the administrative 
hearing. 


According to the application, on November 29, 1978, 
ILA issued lengthy proxy materials which disclosed, 
inter alia, that it would be adopting the penny 
rounding method and that, under such method, a 
theoretical possibility of a deviation of the net asset 
value per share from $1.00 per share existed. ILA 
states that, in response to this information, Barnett 
Banks Trust Company (“Barnett”), ILA’s largest share- 
holders, informed ILA that the proposed change in 
valuation and pricing methods would necessitate a 
redemption of Barnett’s shares of ILA. ILA asserts 
that it could not convince Barnett that penny rounding 
was comparable to amortized cost valuation and, as a 
result, Barnett redeemed its entire investment in ILA, 
$44 million, over a three day period. According to the 
application (1) such redemption represented approxi- 
mately 10 per cent of ILA’s assets, and (2) three addi- 
tional shareholders have informed ILA that they have 
various concerns with respect to the penny rounding 
method, and are considering redeeming their current 
ILA investments of approximately $51 million. ILA 
states that these potential redemptions have been 
forestalled pending resolution of the application it has 
filed which, if granted, would enable ILA to continue 
its use of amortized cost valuation. 


ILA states that, based upon information it has 
received, including statements on the record in the 
above mentioned hearing, it is of the opinion that 
there is a substantial likelihood that the amortized 
method of valuation, with appropriate conditions, will 
become available at some time in the future. 
According to the application, ILA would adopt the use 
of, or apply for an exemption to use, the amortized 
cost valuation method should that method be made 
available by rule, or by order. ILA states that it has 
requested relief in order to prevent the confusion and 
expense of converting to penny rounding and then, 
shortly thereafter, converting back to the amortized 
cost method. ILA also states that the use of penny 
rounding would place it at a competitive disadvantage 
with respect to the money market funds participating 
in the hearing, some of which are continuing to 
operate under temporary orders permitting the use of 
amortized cost valuation. ILA states that these 
reasons have led it to seek the requested relief which, 
if granted, would, according to ILA, restore ILA to the 
status it occupied immediately prior to its entry into 
the Joint Agreement. Thus, ILA requests an order, 
pursuant to Sections 6(c) and 38(a) of the Act: (1) 
rescinding, as to ILA, the Commission’s order of 


October 26, 1978 (Investment Company Act Release 
No. 10451), which order (a) permitted ILA and its 
principal underwriter to calculate ILA’s per share price 
to the nearest one cent on a $1.00 share value, and (b) 
cancelled the hearing previously ordered with respect 
to ILA’s application for exemptions to enable it to 
utilize amortized cost valuation; (2) reinstating ILA’s 
application for exemptions to enable the use of 
amortized cost valuation; (3) reinstating, as to ILA, 
the Commission’s order of November 28, 1977 
(Investment Company Act Release No. 10027), which 
order granted, on a temporary basis, ILA’s application 
for exemptions to enable the use of amortized cost 
valuation; and (4) reinstating, as to ILA, the Commis- 
sion’s order of April 12, 1978 (Investment Company 
Act Release No. 10201), which set down for a con- 
solidated hearing ILA’s original application for 
exemptive relief to enable the use of amortized cost. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction from any provision or pro- 
visions of the Act or of any rule or regulation there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of of the Act. 


Section 38(a) of the Act provides, in part, that the 
Commission shall have the authority from time to 
time to make, issue, amend and rescind such orders 
as are necessary or appropriate to the exercise of the 
powers conferred upon the Commission by the Act. 


ILA submits that the relief if seeks is appropriate and 
in the public interest, and represents that: (1) absent 
the requested order it will be required to change 
valuation and pricing methods twice within a brief 
period of time, resulting in expense and confusion to 
its shareholders; (2) ILA would be placed at a 
competitive disadvantage if the requested order is not 
issued because the money market funds which did not 
enter into the Joint Agreement will be able to use 
amortized cost valuation while ILA would be required 
to utilize panny rounding; (3) the requested relief will 
return ILA to the position which it occupied immedi- 





SILA also requests emergency temporary relief, 
without notice or opportunity for hearing, postponing 
the expiration date of its temporary order permitting 
the use of amortized cost valuation, should the 
Commission be unable to act on ILA’s application 
prior to February 28, 1979. It does not appear that 
there is an necessity to consider this aspect of ILA’s 
application at this time. 


SEC DOCKET/1069 





ately prior to its execution of the Joint Agreement, the 
filing of the amended application, and the issuance of 
the order granting the amended application; (4) there 
are no interests that would be adversely affected by 
granting the requested relief; (5) ILA will be subject to 
the same conditions, upon the use of amortized cost 
as those other money market funds which chose not 
to enter into the Joint Agreement and which are using 
amortized cost valuation pursuant to temporary 
orders; (6) ILA considers amortized cost to be a far 
superior valuation method; and (7) ILA’s shareholders 
cannot accept the fluctuations in net asset value per 
share which may occur under the penny rounding 
method. Thus, ILA states that the relief it seeks is 
necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 26, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communicaton should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


George A. Fitzsimmons 
Secretary ; 
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HUSCO BROADCASTING AND ELECTRONICS COR- 
PORATION 


and 


HUSCO CABLEVISION CORPORATION 
31 West Sixth Avenue 
Huntington, West Virginia 25701 


(812-4153) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER GRANTING 
EXEMPTIONS FROM PROVISIONS OF SECTIONS 
8(b), 10, 12(d)(1), 13, 16, 17(h), 18 (except 18(i)), 19, 
20, 30, 31, 32 and 34(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Husco Broadcasting 
and Electronics Corporation (“Company”) and Husco 
Cablevision Corporation (“Subsidiary”) (collectively 
“Applicants”), West Virginia corporations, filed an 
application on July 7, 1977, and amendments thereto 
on June 6, 1978 and November 17, 1978, pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act”) for an order exempting Applicants from 
Sections 8(b), 10, 12(d)(1), 13, 16, 17(h), 18 (except 
18(i)), 19, 20, 30, 31, 32 and 34(a) of the Act. All 
interested persons are referred to the application on 


file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Applicants state that until June 1, 1977, Company and 
Subsidiary, which is wholly owned by Company, were 
engaged in the business of operating cable television 
systems in the areas of Huntington and Barboursville, 
West Virginia. On June 1, 1977, pursuant to agree- 
ments entered into on March 7, 1977 (“Agreement”), 
Applicants sold substantially all their assets to 
Century Huntington Company (“Century”), a wholly 
owned subsidiary of Century Communications 
Corporation, in exchange for $2,500,000 in cash and 
secured promissory notes (“Notes”) in the principal 
amount of $1,500,000. The Notes bear interest at the 
rate of 5% per year, payable quarterly beginning 
September 1, 1977, with principal payable in ten 
equal, annual, successive installments beginning in 
1985. The Notes contain provisions for offsetting 
claims indemnified by Applicants against payments 
on the Notes and grant Century first refusal rights in 
connection with any proposed disposition of a Note. 
Applicants represent that there is no market for the 
Notes. 


The application states that the only assets of the 
Applicants are the Notes and $43,000 in cash. Appli- 
cants represent that the cash, and principal and 
interest payments on the Notes, will be distributed to 
the Company’s stockholders to the extent not used to 





pay expenses of the Applicants, including pending 
litigation. 


Applicants state that Company has only 336 share- 
holders of record. There is virtually no trading in its 
shares. Applicants further represent that their certifi- 
cates of incorporation do not contemplate investment 
company activity, that they have no security analyst, 
trading staff or investment department, and that none 
of their officers or directors is in the investment 
company or securities business. 


Without conceding that Applicants are investment 
companies as defined in the Act, Applicants request 
that they be exempted from Sections 8(b), 10, 
12(d)(1), 13, 16, 17(h), 18 (except 18(i)), 19, 20, 30, 31, 
32 and 34(a) of the Act pursuant to Section 6(c). 


Sections 8(b) and 13 


Section 8(b), in substance, requires that every 
registered investment company file with the Commis- 
sion a registration statement in such form and con- 
taining such information and documents as 
prescribed by Commission rules and regulations. 
Section 13 generally makes it unlawful for a registered 
investment company to change its subclassification 
under the Act, engage in certain business activities, 
deviate from its stated investment policy, or change 
the nature of its business so as to cease to be an 
investment company unless authorized by a majority 
of its outstanding voting securities. Applicants assert 
that the preparation of the registration statement 
contemplated by Section 8(b) would involve a sub- 
stantial expense and is not required by the public 
interest or for the protection of investors since the 
Company and the Subsidiary have virtually no assets 
other than the Notes and are not engaged in any 
activities other than answering telephone calls, 
communicating with shareholders, paying bills, pre- 
paring tax returns and arranging for payments and 
litigation concerning adjustments under the Notes. 
Applicants state that the provisions of Section 13 
should not apply to them since they will merely hold 
the Notes and will not be filing a registration state- 
ment as required by Section 8(b) of the Act if the 
requested order is granted. 


Sections 10, 16 and 17(h) 


Section 10, as here pertinent, sets forth minimum 
standards respecting the composition of the board of 
directors of a registered investment company and 
limits the circumstances in which an_ investment 
company may do business with its directors, officers, 


. and employees or affiliates of such persons. Section 


16 sets forth the procedures for the election of 
directors of a registered investment company and for 


filling vacancies on the boards of directors of such 
companies, and requires, among other things, that 
directors be elected by the holders of the outstanding 
voting securities of such companies at an annual or 
special election meeting. Applicants state that 
because of the limited role of the directors of the 
Company and the Subsidiary, there is no need and no 
public interest to be served by imposing on the 
Company and Subsidiary the expense of either share- 
holder meetings to elect directors or the burdens of 
Section 10. 


Section 17(h) provides, in part, that no instrument 
pursuant to which a registered investment company is 
organized or administered shall contain any provision 
protecting any director or officer of such company 
against any liability to the company or to its security 
holders to which he would otherwise be subject by 
reason of willful misfeasance, bad faith, gross negli- 
gence or reckless disregard of the duties involved in 
the conduct of his office. Applicants contend that the 
public interest and protection of investors do not 
require that they incur the expense or burden of com- 
pliance with the restrictions on exculpation in Section 
17(h). 


Sections 12(d)(1), 18 and 19 


Section 12(d)(1) prohibits a registered investment 
company in certain circumstances, from acquiring 
more than a limited interest in another investment 
company or from selling or otherwise disposing of 
securities issued by it to another investment 
company. Section 18 generally prescribes the circum- 
stances under which an investment company may 
issue senior securities and otherwise organize its 
capital structure. Applicants represent that although it 
appears that Section 12(d)(1) would not prohibit the 
Company from holding shares of the Subsidiary, an 
exemption should be granted under this section in 
order to eliminate any question of improper conduct 
by Applicants. Furthermore, because of the limited 
role of the Company and Subsidiary, Applicants 
believe that compliance with the provisions of Section 
12(d)(1) and of Section 18 are not required by the 
public interest or for the protection of investors. 
Similarly, because the Company and the Subsidiary 
merely serve as conduits for interest payments, Appli- 
cants contend that the restrictions on dividends and 
other instructions contained in Section 19 are not in 
the stockholders’ interest. 


Sections 20, 30, 31, 32 and 34(a) 


Applicants contend that it is appropriate to exempt 
them from Sections 20, 30, 31, 32 and 34(a) of the 
Act. Applicants state that in light of the expense that 
compliance with the rules adopted under Section 20(a) 
would involve, they should not be required to comply 
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with requirements concerning proxy solicitation. 
Section 30 requires registered investment companies 
to file with the Commission and distribute to their 
shareholders various periodic reports; Section 31 
requires that various books and records be maintained 
by registered investment companies; Section 32 
establishes procedures for the selection of account- 
ants; and Section 34(a) prohibits the destruction or 
falsification of reports and records required to be 
preserved under the Act. Applicants submit that 
neither the public interest nor shareholder protection 
justifies the expense and burden compliance with 
these recordkeeping requirements would involve, 
particularly in light of the undertakings agreed to by 
Applicants as set forth below. 


Applicants have agreed, in the even the Commission 
grants their application, that the Commission’s order 
may be issued subject to the following conditions: 


at the time of any change in the custody of 
the Notes, will furnish the Commission 
with the name and address of any new 
custodian and will notify the Commission 
60 days prior to their selling or otherwise 
disposing of any of the Notes. 


7. Applicants will distribute to the stock- 
holders of the Company each year the 
federal income tax returns of the Company 
and the Subsidiary and will file with the 
Commission their Federal income tax 
returns, including an unaudited balance 
sheet and income statement, for each 
fiscal year commencing with the fiscal year 
in which such order is issued. 


8. Applicants will preserve the records 
used in preparing such tax returns until the 


1. Applicants will not pay any remunera- 
tion in the future to their officers and 
directors or any advisory board and will 
notify the Commission at the time of any 
changes in their officer or directors. 


2. Applicants will not issue any common 
stocks or senior securities. 


3. Applicants will not underwrite securi- 
ties, purchase or sell real estate or 
commodities, or make loans or borrow 
money without the vote of a majority of the 
outstanding securities of the Company and 
the Subsidiary; provided that (a) for 
purposes of this sentence, acquiring or 
disposing of the real estate securing the 
Notes shall not be deemed to invoive a 
purchase or sale of real estate, and (b) the 
Company and the Subsidiary may borrow 
funds for current expenses without such 
vote. 


4. Applicants will not engage in any 
activities except in connection with the 
collection of principal and interest on the 
Notes, the exercise of their rights under the 
Notes, and the liquidation and dissolution 
of the Company. 


5. Applicants will distribute quarterly 
principal and interest payments -received 
pursuant to the Notes to the extent that the 
funds received are not required for the pay- 
ment of current expenses of the Company 
and Subsidiary. 


6. Applicants will notify the Commission 
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Notes have been paid in full and will permit 
the Commission to inspect their operations 
including their accounts, books and 
records and custody arrangements esta- 
blished for the Notes and any other of their 
assets. 


9. Applicants annually will furnish the 
Commission with a list of their stock- 


holders and indicate the persons who own 
more than 5% of the respective outstand- 
ing shares. 


Section 6(c) of the Act, provides, in part, that the 
Commission by order upon application, may condi- 
tionally or unconditionally exempt any person, 
security, or transaction from any provision or pro- 
visions of the Act and rules thereunder if, and to the 
extent that, such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 2, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 





disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10581/February 6, 1979 


In the Matter of 


SCUDDER CASH INVESTMENT TRUST 
175 Federal Street 
Boston, Massachusetts 02110 


(812-4404) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR AN ORDER TO AMEND AN 
ORDER PREVIOUSLY ISSUED PURSUANT TO 
SECTION 6(c) 


NOTICE IS HEREBY GIVEN that Scudder Cash Invest- 
ment Trust (the “Applicant”), a diversified, open-end 
management investment company registered under 
the Investment Company Act of 1940 (the “Act”), filed 
an application on December 8, 1978, for an order 
pursuant to Section 6(c) of the Act that would amend 
an order, pursuant to Section 6(c) of the Act, pre- 
viously issued on October 26, 1978 (investment 
Company Act Rel. No. 10451) (“October order”), 
which permitted Applicant, subject to certain condi- 
tions, to calculate its net asset value for the purposes 
of sales, redemptions, and repurchases to the nearest 
one cent on a share value of $1.00. The amendment 
would modify certain quality conditions in the 
October order to permit Applicant to purchase instru- 
ments issued by London branches of U.S. banks. All 
interested persons are referred to the application 
which is on file with the Commission for a statement 
of the representations contained therein, which are 
summarized below. 


Applicant states that it is a “money market” fund, 
designed as an investment vehicle for institutional 
investors requiring a constant net asset value per 
share, and that its objectives are to maintain the 
stability of capital and provide current income. Appli- 
cant states that it filed an application on October 3, 
1977, which was subsequently amended to request an 
order of the Commission exempting Applicant from 
the provisions of Rules 2a-4 and 22c-1 to the extent 
necessary to permit the Applicant to calculate its net 
asset value to the nearest one cent on a share value of 
$1.00. Applicant states that the October order was 
subject to certain conditions, including conditions 
with respect to the quality of investments. Applicant 
represents that one such condition prohibits Appli- 
cant from investing in instruments of foreign, or 
foreign branches of domestic, banks and savings and 
loan associations. 


Applicant states its desire to acquire assets which will 
produce a competitive level of income consistent with 
the maintenance of a stable and liquid portfolio and a 
constant net asset value per share. Applicant 
represents that a greater rate of return may be avail- 
able on Eurodollar certificates of deposit (dollar 
denominated deposits in a bank located outside the 
territory of the United States) than on certificates of 
deposit issued by domestic banks. Applicant states 
that it requests, therfore, that the quality conditions 
of the October order be modified to the extent 
necessary to permit substitution of the following 
condition: “The Fund will not invest in instruments of 
foreign, or foreign branches of domestic, banks and 
savings and loan associations, except for instruments 
of London branches of domestic banks.” 


Applicant submits that this modification will increase 
its ability to provide income to its investors without 
significantly jeopardizing the quality of its portfolio. 
In addition, Applicant states that its management 
believes that competing investment companies have 
the authority to invest in Eurodollar certificates of 
deposit. Applicant asserts that the requested modifi- 
cation is appropriate in the public interest and con- 
sistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction or any class or classes 
of persons, securities or transactions, from any pro- 
vision or provisions of the Act or of any rule or regula- 
tion thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 2, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10582/February 8, 1979 


In the Matter of 


TRANSAMERICA MUNICIPAL SHARES 
1150 South Olive Street 
Los Angeles, CA 90015 


(811-2417) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that. Transamerica 
Municipal Shares (“Applicant”), registered as a divers- 
ified management investment company under the 
Investment Company Act of 1940 (“Act”), filed an 
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application pursuant to Section 8(f) of the Act on 
November 16, 1978, for an order of the Commission 
declaring that Applicant has ceased to be an invest- 
ment company as defined in the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
set forth therein, which are summarized below. 


Applicant was organized as a California limited part- 
nership and its notification of registration under the 
Act was filed September 21, 1973. A registration 
statement pursuant to Section 8(b) of the Act was 
never filed. The application states that Applicant never 
filed a registration statement under the Securities Act 
of 1933 and has no securityholders. The application 
states that Applicant is not a party to any iitigation or 
administrative proceedings and that it has not out- 
standing debts. The application further states that 
Applicant does not now and does not propose to 
engage in any business activities. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1979, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10583/February 8, 1979 


In the Matter of 


PATHFINDER EQUITIES INC. 
P.O. Box 2438 
Los Angeles, CA 90051 


(811-1840) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Pathfinder Equities, 
Inc. (“Applicant”), registered as a diversified manage- 
ment investment company under the Investment 
Company Act of 1940 (“Act”), filed an application 
pursuant to Section 8(f) of the Act on November 16, 
1978, for an order of the Commission declaring that 
Applicant has ceased to be an investment company as 
defined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations set forth therein, 
which are summarized below. 


Applicant was organized as a Delaware corporation 
and its registration statement under the Act was filed 
April 30, 1969. The application states that Applicant 
never undertook operations or acquired any assets. 
Applicant filed, but thereafter withdrew, a registration 
statement under the Securities Act of 1933. Applicant 
has no securityholders. The application states that 
Applicant is not a party to any litigation or adminis- 
trative proceedings and that it has no outstanding 
debts. The application further states that Applicant 
does not now and does not: propose to engage in any 
business activities. 


NOTICE IS HEREBY GIVEN that any interested person 
may, not later than March 5, 1979, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulation promulgated under the Act, an order 
disposing of the application will be issued as of 


course following said date unless the Commission 
thereafter orders a hearing upon the Commission’s 
own motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10584/February 8, 1979 


in the Matter of 
TRANSAMERICA GUARANTEED SHARES, INC. 


P.O. Box 2438 
Los Angeles, CA 90051 


(811-2532) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Transamerica 
Guaranteed Shares, Inc. (“Applicant”), registered as 
an open-end, diversified management investment 
company under the Investment Company Act of 1940 
(“Act”), filed an application pursuant to Section 8(f) of 
the Act on November 16, 1978, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations set forth therein, which are summa- 
rized below. 


Applicant was organized as a Maryland corporation 
and its notification of registration under the Act was 
dated October 10, 1974. No registration statement was 
filed by Applicant pursuant to Section 8(b) of the Act. 
The application states that Applicant never undertook 
operations of any kind, nor acquired any assets. 
Applicant never filed a registration statement under 
the Securities Act of 1933 and has no securityholders. 
The application further states that Applicant is not a 
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party to any litigation or administrative proceedings 
and that it has no outstanding debts. The application 
states that it does not now and does not propose to 
engage in any business activities. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10585/February 8, 1979 


In the Matter of 

NATIONAL LIQUID RESERVES, INC. 

605 Third Avenue 

New York, New York 10016 

(812-4402) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 
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On January 15, 1979, a notice was issued (Investment 
Company Act Release No. 10558) of an application 
filed on December 8, 1978, and an amendment thereto 
on January 4, 1979, by National Liquid Reserves, Inc. 
(‘Applicant’), a no-load, open-end diversified 
management investment company registered under 
the Investment Company Act of 1940 (‘‘Act”), pursuant 
to Section 6(c) of the Act for an order of exemption 
from the provisions of Rules 2a-4 and 22c-1 under the 
Act to the extent necessary to compute its price per 
share for the purpose of sales and redemptions of its 
shares, to the nearest one cent on a share value of 
one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rule 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Applicant has consented: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involv- 
ing portfolio management to Applicant’s 
investment adviser undertakes—as a par- 
ticular responsibility within its overall duty 
of care owed to the shareholders of Appli- 
cant—to assure to the extent reasonably 
practicable, taking into account current 
market conditions affecting Applicant’s 
investment objectives, that Applicant’s 
price per share as computed for the 
purpose of sales and redemptions rounded 
to the nearest cent, will not deviate from 
one dollar. 


2. Applicant will maintain a dollar- 
weighted average portfolio maturity appro- 
priate to its objective of maintaining a 
stable price per share. Applicant will not 
purchase a portfolio security with a remain- 
ing maturity of greater than one year, nor 
will it maintain a dollar-weighted average 
portfolio maturity in excess of 120 days. 





Applicant states that, in addition, in the 
future to help maintain a $1.00 net asset 
value, the Board of Directors has resolved 
that unless particular circumstances dic- 
tate otherwise, portfolio securities having 
maturities of 60 days or less when pur- 
chased shall be valued at cost adjusted for 
amortization of premiums and accretion of 
discounts and that securities originally 
purchased with maturities in excess of 60 
days should be valued beginning on the 
60th day prior to maturiy using market 
quotations on the 61st day prior to maturity 
with unrealized appreciation or deprecia- 
tion of the 61st day, if any, amortized to 
maturity. 


3. Applicant will invest in a portfolio of 
money market instruments consisting of 
U.S. Government obligations issued or 
guaranteed as to principal and interest by 
the U.S. Government or its agencies or 
instrumentalities (whether or not subject to 
repurchase agreements), U.S. bank obliga- 
tions, high grade commercial paper, and 
short-term corporate obligations. Invest- 
ments in U.S. bank obligations (including 
certificates of deposits, letters of credit, 
and bankers’ acceptances) will be limited 


to domestic banks and their foreign 
branches provided such domestic banks 


are members of the Federal Reserve 
System and have capital, surplus, and 
undivided profits (as published in their 
most recently published financial state- 
ments prior to the date of the investment) 
in excess of $100,000,000. The commercial 
paper purchased by Applicant will be (i) 
rated A-1 by Standard & Poor’s or Prime-1 
by Moody’s Investor Services, Inc., or (ii) 
issued by companies which at the time of 
purchase have an outstanding debt issued 
rated AA or better by Standard & Poor’s or 
Aa or better by Moody’s. The short-term 
obligations of corporations purchased by 
Applicant will be rated when purchased, 
AA or better by Standard & Poor’s or Aa or 
better by Moody’s. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10586/February 8, 1979 


In the Matter of 


INA INVESTMENT SECURITIES, INC. 
Three Parkway 
Philadelphia, PA 19101 


(812-4408) 


NOTICE IS HEREBY GIVEN that INA Investment 
Securities, Inc. (“Applicant”), a closed-end diversified 
investment company registered under the Investment 
Company Act of 1940 (“Act”), filed an application on 
December 15, 1978, pursuant to Section 6(c) of the 
Act for an order of the Commission declaring that Dr. 
Dan M. McGill, a director of the Applicant, shall not 
be deemed an “interested person” of the Applicant or 
its investment manager, INA Capital Management 
Corporation, within the meaning of Section 2(a)(19) of 
the Act by reason of his status as a trustee of The 
Northwestern Mutual Life Insurance Company. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are summa- 
rized below. 


The application states that Dr. McGill is Chairman of 
the Insurance Department, Wharton School of the 
University of Pennsylvania, and has been a director of 
the Applicant since it was organized in 1972. On May 
24, 1978, Dr. McGill was elected a trustee of The 
Northwestern Mutual Life Insurance Company 
(“Northwestern”). NML Corporation is a wholly-owned 
subsidiary of Northwestern. NML Equity Services, Inc. 
(‘Equity’), a wholly-owned subsidiary of NML 
Corporation, is a broker-dealer registered with the 
Commission under the Securities Exchange Act of 
1934 (‘1934 Act”). The application states that Equity’s 
securities activities are limited to the distribution of 
variable annuity contracts under separate accounts 
excluded from the definition of “investment company” 
by virtue of Section 3(c)(11) of the Act and to 
occasional portfolio transactions for Northwestern 
and its corporate affiliates. 


Section 2(a)(19) of the Act, in pertinent part, defines 
an interested person of an investment company, and 
of an investment adviser of an investment company, 
to include a broker or dealer registered under the 1934 
Act of any affiliated person of such broker or dealer. 
Section 2(a)(3) of the Act, in pertinent part, defines an 
“affiliated person” of another person to include any 
person directly or indirectly controlling such other 
person. 


Dr. McGill might, at present, be deemed an 
“interested person” of both the Applicant and its 
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investment manager as that term is defined in Section 
2(a)(19) of the Act if, by virtue of his affiliation with 
Northwestern, he were deemed to be a controlling 
person of Northwestern’s indirect subsidiary, Equity. 
Applicant contends, however, that Dr. McGill is not a 
controlling person of Equity as that term is defined in 
Section 2(a)(3) of the Act. 


Applicant states that Dr. McGill is only one of 30 
trustees of Northwestern and is a member of the 
Trustees’ Insurance Product and Marketing Com- 
mittee. The Insurance Product and Marketing 
Committee may from time to time consider some of 
the Northwestern products which are marketed by 
Equity. In that context, Dr. McGill is one of eight 
committee members who would be involved in giving 
consideration to such products. Applicant states that 
although the Northwestern trustees review and 
authorize the filing of registration statements covering 
the variable annuities, matters pertaining directly to 
Equity occupy a small portion of the trustees’ atten- 
tion. The assets managed by Equity amount to 
approximately $75,000,000 while the total assets of 
Northwestern are about 9.6 billion dollars. 


Applicant submits that Dr. McGill’s position as a 
trustee of Northwestern or as a member of a com- 
mittee of the Board of Trustees under the circum- 
stances described should not cause him to be deemed 
an interested person of Applicant or its investment 
manager. Applicant also asserts that relief provided 
by Rule 2a-5 under the Act, which generally states 
that a person is not an “interested person” of an 
investment company solely by virtue of his affiliation 
with a broker if such a broker limits his activities to 
the distribution of investment company securities, 
would be available except for Equity’s involvement in 
the distribution of variable annuity contracts under 
separate accounts which are excluded from the 
definition of “investment company” under Section 
3(c)(11) and an occasional portfolio transactions for 
Northwestern and its corporate affiliates. Although 
the technical requirements of Rule 2a-5 are not satis- 
fied, Applicant contends that the requested exemption 
is consistent with the policy behind the rule. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person or transaction 
from the provisions of the Act or of any rule or regu- 
lation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policies and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1979, at 5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10587/February 8, 1979 


In the Matter of 


THE DREYFUS INCOME TRUST 


(FIRST SHORT TERM SERIES AND SUBSEQUENT 
SERIES) 


and 


DREYFUS SERVICE CORPORATION 
600 Madison Avenue 
New York, New York 10022 


(812-4414) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR AN ORDER OF EXEMPTION 
FROM SECTION 14(a) OF THE ACT AND RULE 33c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that The Dreyfus Income 
Trust (First Short Term Series and Subsequent Series) 
(“Trust”), a unit investment trust registered under the 
Investment Company Act of 1940 (“Act”), and its 





sponsor, Dreyfus Service Corporation (“Sponsor”) 
(Sponsor and Trust collectively referred to as “Appli- 
cants”), filed an application on December 29, 1978, 
and amendments thereto on January 25 and February 
2, 1979, pursuant to Section 6(c) of the Act for an 
order of the Commission exempting Trust from com- 
pliance with the initial net worth requirements of 
Section 14(a) of the Act and exempting the secondary 
market operations of Sponsor from the provisions of 
Rule 22c-1 under the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


The Trust previously has filed a registration statement 
on Form S-6 under the Securities Act of 1933 for units 
of fractional undivided interest of The Dreyfus Income 
Trust, First Short Term Series to be offered to 
investors at a public offering price set forth in the pro- 
spectus included in said Registration Statement. The 
Securities Act Registration Statement for the First 
Short Term Series was declared effective on January 
16, 1979. Securities Act Registration Statements for 
the Second and Third Short Term Series were filed on 
January 18, 1979 and January 23, 1979, respectively, 
but have not yet become effective. The Trust has pre- 
viously filed a Notification of Registration on Form 
N-8A and a Registration Statement on Form N-8B-2 
under the Act relating to all Series of the Trust. Said 
Registration Statement on Form N-8B-2 was declared 
effective on January 16, 1979. 


Each Series of the Trust will be governed by a trust 
agreement (“Agreement”) under which the Sponsor (or 
any succeeding sponsor or sponsors will act as such, 
The Bank of New York will act as trustee (“Trustee”), 
and Interactive Data Services, Inc. will act as evaluator 
(“Evaluator”). Each Agreement will contain standard 
terms and conditions of trust common to all Series. 


Pursuant to each Agreement, the Sponsor will deposit 
with the Trustee in excess of $5,000,000 principal 
amount of certificates of deposit, including contracts 
and cash for the purchase of certain of such certifi- 
cates (“Certificates of Deposit”). The Trustee will 
deliver to the Sponsor a certificate for Units repre- 
senting the entire ownership of each Series. The Units 
will then be offered for sale to the public by the 
Sponsor. 


All of the Certificates of Deposit deposited with the 
Trustee will be certificates of deposit of domestic 
banks, and London branches of domestic banks, with 
assets in excess of $3,000,000,000 and having maturi- 
ties of approximately six months. The Certificates of 
Deposit will not be pledged or be in any other way 
subjected to any debt by Applicants at any time after 
the Certificates of Deposit are deposited with the 
Trustee. 


Each Series will consist of Certificates of Deposit, 
such Certificates of Deposit as may continue to be 
held from time-to-time in exchange or substitution for 
any of the Certificates of Deposit in those cases in 
which exchange or substitution is required under the 
circumstances, accrued and undistributed interest and 
undistributed cash. Certain of the Certificates of 
Deposit may from time to time be sold under the 
special circumstances set forth in the Agreement or 
may be redeemed or may mature in accordance with 
their terms. The proceeds from such dispositions will 
be distributed to Unitholders and not reinvested. The 
application states that there is and will be no pro- 
vision in any Agreement for the sale and reinvestment 
of the Certificates of Deposit, and that such activity 
will not take place. 


Each Unit for a particular Series will represent a 
fractional undivided interest in that Series and will be 
redeemable. In the event that any Unit shall be 
redeemed, the portion of the fractional undivided 
interest represented by each Unit outstanding will be 
increased. Units will remain outstanding until 
redeemed or until the termination of the Agreement. 
The Agreement may be terminated by 100% agree- 
ment of the Unitholders of the Series. The application 
states that there is no provision in the Agreement for 
the issuance of any Units after the initial offering of 
Units. 


Section 14(a) 


Section 14(a) of the Act requires, in substance, that a 
registered investment company (a) have a net worth of 
at least $100,000 prior to making a public offering of 
its securities, (b) have previously made a public 
offering and at that time have had a net worth of 
$100,000 or (c) have made arrangements for at least 
$100,000 to be paid in by 25 or fewer persons before 
acceptance of public subscriptions, and that arrange- 
ments will be made whereby any amount so paid in, 
as well as any sales load, will be refunded to any 
subscriber on demand in the event the net proceeds 
so received by the company do not result in the 
company’s having a net worth of at least $100,000 
within 90 days after its registration statement 
becomes effective. 


Applicants have consented to the entering of an order 
which is applicable only to any series of the Trust 
whose Registration Statement under the Securities 
Act of 1933 is declared effective subsequent to the 
entering of the above-mentioned order and the 
Sponsor agrees to hold for the term of the appropriate 
Series in excess of the $100,000 in Units for each 
series whose Registration Statement under the 
Securities Act of 1933 is declared effective prior to the 
entering of the above-mentioned order. 
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Trust seeks an exemption from the provisions of 
Section 14(a) in order that it may make a public 
offering of Units of future Series as described above 
without complying with the requirements of Section 
14(a). In connection with the requested exemption 
from Section 14(a), Trust represents that at the date of 
deposit of the Certificates of Deposit for each Series 
and before any Unit of that Series is offered to the 
public, each Series will have a net worth in excess of 
$5,000,000 represented by the market value of the 
Certificates of Deposit on that date. The application 
further states that the Sponsor has agreed to refund, 
on demand and without deduction, all sales charges 
paid by purchasers of Units in the initial public 
offering of a Series if, within 90 days from the time 
that the Registration Statement under the Securities 
Act of 1933 relating to such Series becomes effective, 
either (i) the net worth of such Series shall be reduced 
to less than $100,000, or (ii) the Series shall have been 
terminated. The Sponsor further agrees, in such 
event, to refund any sales charge to any purchaser of 
Units purchased from the Sponsor or any dealer 
participating in the underwriting on demand and with- 
out deduction. Finally, Applicants contend that the 
intended course of conduct of the Sponsor demon- 
strates that the creation of the Trust will take place in 
a responsible way by responsible persons. 


Rule 22c-1 


Rule 22c-1, adopted pursuant to Section 22(c) of the 
Act, provides, in pertinent part, that redeemable 
securities of registered investment companies must 
be sold, redeemed, or repurchased at a price based on 
current net asset value (computed on each day during 
which the New York Stock Exchange is open for 
trading not less frequently than once daily as of the 
time of the close of trading on such Exchange) which 
is next computed after receipt of a tender of such 
security for redemption or of an order to purchase or 
sell such security. The Sponsor, while it claims it is 
not obligated to do so, intends to maintain, for a 
specified time period disclosed in the prospectus for 
each Series, a market for the Units following the 
initial public offering period by continuous!y offering 
to purchase Units and selling those Units owned by it. 
These purchases and sales will usually be made at 
prices equal to the net asset value per unit of the 
Trust as determined by the Evaluator once each week. 
Evaluation will be made at the expense of the Trust. 
Applicants contend that additional evaluations would 
be so costly as to constitute a substantial financial 
loss to the Trust, and thus the Unitholders. 


The Sponsor has undertaken to adopt a procedure 
whereby the Evaluator, without a formal evaluation, 
will provide the Sponsor with estimated evaluations 
on trading days. In the case of a repurchase, if the 
Evaluator cannot state that the previous Friday’s price 
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is at least equal to the current bid price, the Sponsor 
will order, and the Trust will pay for, a full evaluation 
which shall determine the repurchase price. In case of 
resale by the Sponsor, if the Evaluator cannot state 
that the previous Friday’s price is no more than one- 
half point ($5.00 per $1,000.00 principal amount of 
underlying certificates of deposit) greater than the 
current offering price, a full evaluation will be ordered. 
Thus, a Unitholder wishing to sell his Unit will not 
receive less from the Sponsor than he might have 
received from the Trust upon redemption, and a 
purchaser of such Units from the Sponsor will not pay 
more for a Unit than approximately the current net 
asset value per Unit. 


The secondary market activities of the Sponsor, 
which may buy Units, and the manner for the acqui- 
sition by investors of new Units, may be deemed to 
violate Rule 22c-1 because of the absence of daily 
pricing. Applicants submit that the purposes of Rule 
22c-1 will not be offended by the Sponsor’s secondary 
market activities. Applicants represent that the pricing 
of Units by the Sponsor in the secondary market will 
in no way dilute the assets of the Trust, and that Unit- 
holders will benefit from the Sponsor’s pricing pro- 
cedure in the secondary market, since they will 
normally receive a higher repurchase price for their 
Units than they could by redeeming their Units at the 
current net asset value and that this will be 
accomplished without the cost burden to the Trust of 
daily evaluations of the unit redemption value. Appli- 
cants also state that speculation in Units of any 
Series is unlikely because price changes are limited in 
respect to the kind of Certificates of Deposit which 
will be held by such Series. 


The Applicants represent that until such time as the 
order is issued, the Sponsor will continue to price 
daily and otherwise comply with the forward pricing 
requirements of Rule 22c-1. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security, or trans- 
action, or any class or classes of persons, securities, 
or transactions from any provisions of the Act or of 
any rule or regulation under the Act, if and to the 
extent such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
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he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, wil! receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 666/February 8, 1979 


In the Matter of 
RONALD B. DONATI, INC., et al. 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Invest- 
ment Advisers Act of 1940 (“Advisers Act’) against 
Ronald B. Donati, Inc. (‘‘Registrant”), a Virginia 
corporation with its principal place of business in 
Richmond, Virginia, that has been an investment 
adviser registered with the Commission since May 
1972, and against Ronald B. Donati (“Donati”), the 
president and sole shareholder of the Registrant. The 
proceedings are based upon allegations that the 
Registrant and Donati violated the anti-fraud and 
books and records provisions of the Advisers Act. 


The Order for Proceedings alleges that in or around 
March 1976, the Registrant entered into an agreement 
with United Virginia Bank (“UVB”) whereby UVB 
agreed to lend Registrant up to $65,000, this amount 
to be guaranteed by a client of the Registrant. A year 
later, Donati personally borrowed $65,000 from 


Virginia National Bank for the purpose of paying off 
the UVB loan and for providing working capital for the 
Registrant, the loan being collateralized by the first 
client’s portfolio. In October 1977, Donati borrowed 
around $15,000 from the Bank of Virginia for the 
purpose of providing working capital for the 
Registrant, this loan being collateralized by securities 
owned by a second client of the Registrant. In 
February 1978, Donati personally borrowed $10,000 
from the first client for the purpose of providing 
working capital for the Registrant. 


In connection with the 1976, 1977, and 1978 loans, the 
Registrant and Donati made untrue statements of 
material facts and omitted to state material facts 
necessary to make the statements made, in the light 
of the circumstances under which they were made, 
not misleading, concerning (1) the Registrant’s 
deteriorating financial condition during 1972-1978, (2) 
the Registrant’s negative net worth during March 1976 
to the present, (3) Donati’s financial condition during 
the period from on or about September 1976 to the 
present, (4) loans outstanding owed by Donati or the 
Registrant, or (5) payments made on loans out- 
standing by Donati or the Registrant. In addition, 
during the period 1976 through the present, during 
which time the Registrant required its clients to pre- 
pay their annual advisory fees, neither the Registrant 
nor Donati made any disclosure regarding the 
Registrant’s financial condition. 


The Order for Proceedings also alleges that the Regis- 
trant and Donati during 1975-1978 did not retain an 
independent public accountant to conduct a surprise 
examination with respect to those funds and 
securities over which the Registrant had custody or 
possession, that they did not make and keep true, 
accurate, and current certain books and records which 
the federal securities laws require registered invest- 
ment advisers to maintain, and that they did not 
amend the Registrant’s registration statement with the 
Commission to reflect the above-mentioned loans. 








LITIGATION 





Litigation Release No. 8660/February 2, 1979 


SEC v. RICHARD T. SCHINDLER, ET AL. (C.D. Cal. 
Civ. 78-33367-ALS-KX) 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office of the Securities and Exchange 
Commission (“Commission”), announced that on 
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December 12, 1978, the Honorable Albert Lee 
Stephens, Jr., Chief Judge of the U.S. District Court 
in Los Angeles, entered a final judgment by default 
against Richard T. Schindler of Honolulu, Hawaii, and 
the Western Fidelity Bank and Trust Company of 
Kingston, St. Vincent, in the West Indies, 
permanently enjoining them from violating the regis- 
tration and anti-fraud provisions of the federal 
securities laws. The final judgment entered against 
Schindler also ordered him to make an accounting of 
all funds which he and the other defendants raised 
from investors since the inception of this scheme to 
sell securities. 


On the same day, Chief Judge Stephens also entered 
final judgments by consent against Robert C. Head of 
Honolulu, Hawaii and Patty Molgaard and Larry Mol- 
gaard of Thousand Oaks, California, permanently 
enjoining them from violating and aiding and abetting 
violations of the registration and anti-fraud provisions 
of the federal securities laws. Those final judgments 
also order Head and Patty and Larry Molgaard to 
assist in the preparation of the accounting which 
Schindler was ordered to make. 


On October 16, 1978, Chief Judge Stephens had 
preliminarily enjoined Patty and Larry Molgaard and 
defendant John T. Bridston and had temporarily 
restrained Schindler from engaging in acts and 


practices which would violate and aid and abet vio- 
lations of the registration and anti-fraud provisions of 
the federal securities laws. 


These judgments and orders resulted from a 
complaint filed on August 30, 1978, against those 
defendants charging violation of the registration and 
anti-fraud provisions of the federal securities laws. 


For further information, see Litigation Release No. 
8536. 





Litigation Release No. 8661/February 2, 1979 


SECURITIES AND EXCHANGE COMMISSION v. MOR- 
FILM FARE, INC., ET AL. (C.D. Cal. Civ. 
77-2184-WMB) 


Leonard A. Rossen, Administrator of the Los Angeles 
Regional Office of the Securities and Exchange 
Commission, (“Commission”), announced that on 
December 18, 1978, the Honorable William Matthew 
Byrne, Jr., U.S. District Judge in Los Angeles, 
entered Final Judgments by default against 


1082/SEC DOCKET 


Mor-Film Fare, Inc. (‘“‘Mor-Film”) and Brothers Capital 
Corporation (“Brothers Capital”) of Quartz Hill, Cali- 
fornia, permanently enjoining them from violating the 
registration and anti-fraud provisions of the federal 
securities laws. 


On the same day, Judge Byrne also entered final judg- 
ments by consent against J. Ross Mortensen of 
Fresno, California and Marten C. Mortensen of Chats- 
worth, California, (“Mortensens”), enjoining them 
from violating the registration and anti-fraud pro- 
visions of the federal securities laws. Those final 
judgments also provided, inter alia, that the 
Mortensens would not dissipate the assets of Mor- 
Film or Brothers Capital and would, within 30 days, 
release all documents of Mor-Film, Brothers Capital, 
and various limited partnerships involved in the action 
to the Commission. 


In connection with these final judgments, the Morten- 
sens also submitted unaudited financial statements to 
the Commission an the Court indicating that they 
neither singly nor collectively have sufficient financial 
net worth to cause an accounting to be made of the 
sources and uses of funds raised by them in the sale 
of interest in various limited partnerships which are 
the subject of this action. 


These final judgments resulted from a complaint filed 
against these defendants on June 14, 1977, charging 
violations of the registration and anti-fraud provisions 
of the federal securities laws stemming from the sale 
of securities consisting of limited partnerships and 
other investment contracts purporting to provide tax 
shelter benefits in motion picture and record album 
productions. 


For further information, see Litigation Release No. 
7986. 





Litigation Release No. 8662/February 2, 1979 


SEC v. GERALD L. ROGERS, ET AL (C.D. Cal. Civ. 
77-0658-DWW) 


Leonard H. Rossen, administrator of the Los Angeles 
Regional Office of the Securities and Exchange 
Commission, announced that on January 4, 1979 the 
Honorable David W. Williams, U.S. District Judge in 
Los Angeles, after trial on the merits granted judg- 
ment for defendant Bruce C. Doggett aka Christopher 
Cain (“Cain”) refusing to find that Cain had violated or 
aided and abetted any violations of the registration 





and anti-fraud provisions of the federal securities 
laws. 


Defendant Cain was the last remaining defendant in 
this action. The other defendants consented to the 
entry of final judgmenis of permanent injunction and 
certain other ancillary relief without admitting or 
denying the allegations of the Commission’s com- 
plaint which was filed on February 24, 1977. For 
further information see litigation releases nos. 8015 
and 8177. 





Litigation Release No. 8663/February 5, 1979 


UNITED STATES OF AMERICA v. LUIGI M. DI FONZO 
(UNITED STATES DISTRICT COURT, NORTHERN 
DISTRICT OF ILLINOIS, EASTERN DIVISION, 
CHICAGO, ILLINOIS) 


Thomas P. Sullivan, United States Attorney for the 
Northern District of Illinois, and William D. Golds- 
berry, Administrator of the Chicago Regional Office of 
the Securities and Exchange Commission, jointly 


announced that on January 30, 1979, Luigi M. 
DiFonzo was sentenced to 18 months in the custody 
of the Attorney General of the United States, 12 
months of which was suspended. After serving six 
months in prison, DiFonzo is subject to three years of 
probation. DiFonzo had previously pled guilty on 
December 21, 1978, in the United States District Court 
in Chicago, Illinois, to two counts of a three-count 
indictment which had charged him with violations of 
Title 18, United States Code, Section 1001, in that 
DiFonzo submitted to a representative of the 
Commission documents containing materially false, 
fictitious and fraudulent statements. 


For further information see Litigation Release Nos. 
8295 and 8631. 





Litigation Release No. 8664/February 5, 1979 


SEC v. AMERICAN CENTENNIAL CORPORATION, ET 
AL. (M.D. Tenn. 77-3236 NA-CV) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on January 5, 1979, Honorable 


Thomas A. Wiseman, Jr., United States District Judge 
for the Middle District of Tennessee signed an Under- 
taking, Stipulation and Order in settlement of the 
Commission’s complaint against Stephen Water- 
house, Jr. of Nashviiieé, Tennessee. !n the Order 
Waterhouse agreed to abide by the Sections of the 
Securities Act of 1933 and Securities Exchange Act of 
1934 that were alleged by the Commission’s complaint 
to have been violated. The order was entered pursuant 
to a stipulation between Waterhouse and the 
Commission. 


The Commission’s complaint in this matter, which 
was filed on May 16, 1977, named Waterhouse, among 
others, as a defendant and alleged violations of 
Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder in the offer and sale of common 
stock of American Centennial Corporation, a Nashville 
based insurance holding company. For further 
information see Litigation Releases Nos. 7949 and 
8225. 





Litigation Release No. 8665/February 5, 1979 


SEC v. NATIONAL EXECUTIVE PLANNERS, LTD., ET 
AL. (M.D. N.C., Civil Action No. C-78-590 G) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on January 22, 1979, Chief Judge 
Eugene A. Gordon of the United States District Court 
in Greensboro, North Carolina, entered a final judg- 
ment against Correlated Equities Corporation (“Cor- 
related”) and Sheldon Moss (“Moss”), individually and 
doing business as Television Marketing, permanently 
enjoining them from further violations of the registra- 
tion and anti-fraud provisions of the federal securities 
laws. The defendants consented to the entry of the 
judgment without admitting or denying the allegations 
of the Commission’s complaint. 


The complaint, which was filed on November 27, 
1978, alleges that Correlated and Moss, of Chicago, 
Illinois, and National Executive Planners, Ltd., 
(“NEP”) Dan King Brainard, Roy Heybrock, William H. 
Cain and Richard O. White, of Greensboro, North 
Carolina, sold unregistered evidences of indebtedness 
issued by Correlated and Television Marketing, con- 
sisting of financing agreements purportedly guaran- 
teed by Sears, Roebuck and Company (“Sears”) and 
secured by accounts receivable from Sears. The 
complaint further alleges that, in the offers and sales 
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of such securities, defendants engaged in a fraudulent 
scheme and course of conduct. NEP and the 
individual Greensboro defendants, as principals or 
aiders and abettors, are also alleged to have violated 
ihe registration provisions of laws relating to broker- 
dealers and the registration and anti-fraud provisions 
of laws relating to investment advisers. 


In addition to the final judgment of permanent 
injunction, the Court ordered Correlated and Moss to 
make an accounting of the receipt and disbursement 
of all funds received in connection with the sales of 
such securities and to pay into the Registry of the 
Court for eventual distribution to investors the sum of 
$4,500,000. 


All of the defendants previously consented to prelimi- 
nary injunctions and to orders of the Court for an 
accounting of funds, for a prohibition against the dis- 
position of business and personal assets and against 
the destruction, concealment or alteration of books 
and records pertaining to the securities sales, pending 
further orders of the Court. Under the terms of the 
Judgment against Correlated and Moss, all 
preliminary orders remain in effect until all obligation 
of the Judgment have been met by them. The action is 
still pending against NEP and the individual 
Greensboro defendants. 


(For further information see Litigation Release No. 
8617.) 





Litigation Release No. 8666/February 6, 1979 


SECURITIES AND EXCHANGE COMMISSION v. NEAL 
BOCIAN, 78 Civil 5699 (S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office, announced that on January 11, 1979, 
the Honorable Charles E. Stewart, United States 
District Judge for the Southern District of New York, 
signed an order of permanent injunction against Neal 
Bocian of Swampscott, Massachusetts, enjoining him 
from further violations of the anti-fraud and anti- 
manipulative provisions of the Securities Exchange 
Act of 1934. Bocian consented to entry of the order 
without admitting or denying the allegations in the 
Commission’s complaint. 


The complaint, which was filed on November 29, 
1978, alleged that Bocian violated Sections 9(a)(2) and 
10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder in that he had acted in concert with 
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another in manipulating the American Stock Exchange 
trading market for the common stock of Family 
Record Plan, Inc. (“FRP”). The complaint also alleged 
that Bocian had purchased FRP stock without the 
intention of paying for said purchases and had issued 
checks for $16,892 in payment for these purchases 
at a time when he had insufficient funds to cover such 
checks. (See Litigation Release No. 8614). 





Litigation Release No. 8667/February 7, 1979 


SECURITIES AND EXCHANGE COMMISSION v. THE 
STARR BROADCASTING GROUP, INC., ET AL. 
(United States District Court for the District of 
Columbia) Civil Action No. 79-0357. 


The Securities and Exchange Commission announced 
the filing of a Complaint in the United States District 
of Columbia against The Starr Broadcasting Group, 
Inc. (“SBG”); William F. Buckley Jr. (“Buckley”), 
formerly Chairman of the Board of SBG; Peter H. Starr 
(“Peter Starr’), formerly President and a director of 
SBG; Michael F. Starr (“Michael Starr’), formerly 
Vice-President and a director of SBG; Gordon M. Ryan 
(“Ryan’), formerly General Counsel and a director of 
SBG; Glenn E. Burrus (“Burrus”), formerly a director 
of SBG; Maurice L. McGill (“McGill”), formerly a 
director of SBG; Mack H. Hannah, Jr. (“Hannah”), a 
director of SBG; and Columbia Union National Bank & 
Trust Company (“Columbia Union”), one of SBG’s 
lenders. 


The Commission’s complaint alleges that certain of 
SBG’s officers, directors, and others engaged in a 
five-year course of business ultimately resulting in the 
purchase by SBG of seventeen theatre properties (“the 
Sitco transaction”) from Sitco, Ltd. (a partnership 
whose members were Buckley, Peter Starr, Michael 
Starr and Ryan) for the purpose of extricating 
Buckley, Peter Starr, Michael Starr and Ryan from a 
financial situation which would have resulted in their 
personal bankruptcy; that various filings of SBG failed 
to disclose or contained misleading disclosures with 
respect to the Sitco transaction; that SBG’s outside 
directors, after acting on behalf of SBG in approving 
the Sitco transaction, failed to insure the accuracy of 
SBG’s disclosures relating to this transaction; that 
Burrus, as Columbia Union’s senior loan officer 
responsible for loans to both SBG and Sitco, Ltd., 
was acting in a manner which benefitted Columbia 
Union, to the detriment of SBG, by approving the 
Sitco transaction, and also failed to insure accurate 
disclosure of these matters. 





The Complaint also alleges the failure to report the 
use of SBG funds, with the acquiesence of SBG’s out- 
side directors in some instances, for the personal 
benefit of Peter Starr, Michael Starr, Buckley and 
Ryan; and the failure of all the individual defendants 
to file beneficial ownership reports with regard to SBG 
securities for a period of five years. 


The Commission also announced that pursuant to the 
consents of the defendants, in which they neither 
admitted nor denied the allegations of the Complaint, 
the Court entered a Judgment of Permanent Injunction 
against SBG, enjoining it from further violations of 
the reporting, proxy, ownership reporting and margin 
requirement provisions of the federal securities laws; 
against Buckley, Michael Starr, Ryan, and Burrus, 
enjoining them from violating the anti-fraud, 
reporting, proxy, ownership reporting, and margin 
requirement provisions of the federal securities laws; 
and against Columbia Union, enjoining it from 
violations of the reporting provisions of the Securities 
and Exchange Act of 1934, and, with respect to 
certain of the defendants, ordering certain other 
equitable relief. 


In addition to the entry of the Judgment of Permanent 
Injunction mentioned above, certain other equitable 
relief was ordered by the Court and/or undertaken by 


the defendants, including the following: 


1. An order compelling SBG to comply with its 
undertaking to allow all monies or payments in kind 
paid in satisfaction of the Commission’s claims for 
disgorgement in this action to be transferred to the 
United States District Court for the Eastern District of 
Louisiana (the “New Orleans Court”), where certain 
derivative actions have been bought on behalf of SBG. 
It was further agreed that a Fund may, by order of the 
New Orleans Court, be established. Monies or 
payments in kind paid in settlement of the 
Commission’s claims for disgorgement or in settle- 
ment or satisfaction of any judgment in the derivative 
actions or any class actions which have or may be 
commenced asserting allegations essentially similar 
to those contained in the Commission’s complaint 
would be deposited into the Fund. Thereafter, the 
Fund would be distributed in accordance with a plan 
to be approved by the New Orleans Court. Further, the 
Shamrock Broadcasting Company, Inc., which is 
seeking to acquire SBG in a cash acquisition, has 
agreed that if SBG’s shareholders approve the acqui- 
sition, it will waive any claim it might have to the 
Fund in favor of a direct distribution to SBG’s share- 
holders or others as the New Orleans Court deems 
appropriate. In no event will the payments made in 
satisfaction of the Commission’s claims for disgorge- 
ment be returned to the disgorging defendants. 


2. An order compelling Buckley to comply with his 
undertaking that he will not seek employment as an 
officer or director of a publicly traded corporation for 
a period of five years; and that he will make disgorge- 
ment. 


3. An order compelling Michael Starr to comply with 
his undertaking that he will not seek employment as a 
director or as an officer of a publicly traded 
corporation responsible for filings with the 
Commission for a period of five years. 


4. An order compelling Ryan to comply with his 
undertakings that he will not seek employment as an 
officer, director, general counsel or in-house counsel 
of a public corporation for a period of five years; that 
he will not practice as an attorney before the 
Commission for two years; and that he will make 
disgorgement. 


5. An order compelling Burrus to comply with his 
undertaking that he will not seek or accept employ- 
ment as a director or as an officer of a publicly traded 
corporation responsible for filings with the 
Commission for a period of three years. 


6. An order compelling Columbia Union to comply 
with its undertakings to prohibit its officers from 
serving on the boards of public companies which 
borrow from the bank; and to make disgorgement. 
Columbia Union’s officers may, with the consent and 
knowledge of its board of directors and so long as it 
is consistent with laws and regulations applicable to 
the business of banking, serve as directors of banks 
and bank holding companies. 


The orders as to defendants Buckley, Ryan, Michael 
Starr and Burrus provide further that, on notice to the 
Commission, they may petition the court issuing the 
injunctive decrees to modify or terminate their dis- 
qualifications as officers, directors or general counsel 
or in-house counsel of public corporations provided 
they can establish to the satisfaction of the court and 
the Commission that they are able to discharge the 
responsibilities of persons occupying such positions 
under the federal securities laws and under ali appli- 
cable regulations promulgated by the Commission 
pursuant to statute. 


Certain of the settling defendants have agreed 
individually to disgorge a total of $1,771,000. 


The litigation in this matter will continue with respect 
to Peter Starr, McGill, Smith, Hannah and Francis. 


SBG’s present Chief Executive Officer, other present 
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senior officers of the company and the present have not been named as defendants in the lawsuit or 
directors (with the exception of one present director) otherwise charged with any wrongdoing. 
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